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FUNCTIONS  OF  THE  INTERSTATE  COMMERCE 

COMMISSION 


THURSDAY,  JUNE  9,  1994 

House  of  Representatives,  Committee  on  Public 
Works  and  Transportation,  Subcommittee  on  Sur- 
face Transportation,  and  Committee  on  Energy 
AND  Commerce,  Subcommittee  on  Transportation 
AND  Hazardous  Materials, 

Washington,  DC. 

The  joint  subcommittees  met,  pursuant  to  notice,  at  1:35  p.m.,  in 
room  2167,  Rayburn  House  Office  Building,  Hon.  Nick  J.  Rahall  H 
(chairman,  Subcommittee  on  Surface  Transportation)  and  Hon.  Al 
Swift  (chairman.  Subcommittee  on  Transportation  and  Hazardous 
Materials)  presiding. 

Mr.  Rahall.  The  subcommittees  will  come  to  order,  please.  The 
Subcommittees  on  Surface  Transportation  of  the  Committee  on 
Public  Works  and  Transportation  and  the  Subcommittee  on  Trans- 
portation and  Hazardous  Materials  of  the  Committee  on  Energy 
and  Commerce  are  conducting  a  joint  hearing  today  on  the  general 
functions  of  the  Interstate  Commerce  Commission  [ICC]. 

I  will  now  recognize  our  good  friend  and  distinguished  colleague, 
the  chairman  of  the  Subcommittee  on  Transportation  and  Hazard- 
ous Materials,  the  gentleman  from  Washington  State,  Mr.  Al  Swift. 

Mr.  Swift.  Thank  you  very  much,  Chairman  Rahall.  It  has  been 
a  pleasure  to  work  with  you  on  this  joint  hearing  of  the  two  sub- 
committees with  jurisdiction  over  activities  of  the  ICC. 

This  has  been  a  constructive  effort  which  reflects,  I  think,  the 
good  working  relationship  between  our  two  full  committees.  I  wel- 
come the  opportunity  to  work  together  to  ensure  that  our  Nation's 
surface  transportation  system  continue  to  be  appropriately  regu- 
lated. 

In  1980,  through  the  Staggers  Rail  Act  and  the  Motor  Carrier 
Act,  our  respective  committees  introduced  major  changes  in  the 
way  we  traditionally  regulated  our  transportation  industries. 

Those  efforts  have  proved  successful  and  I  believe  have  been  suc- 
cessfully mirrored  in  the  subsequent  downsizing  of  the  ICC,  a  70 
percent  reduction  in  staffing  in  the  past  15  years. 

But  regulation  reform  has  been  confused  by  some  as  an  oppor- 
tunity to  abandon  basic  protections  for  the  public,  for  shippers,  for 
communities,  and  for  labor,  and  that  brings  us  to  the  current  at- 
tacks on  the  existence  of  the  ICC. 

Some  have  suggested  we  abolish  the  ICC  and  spin  its  duties  off 
to  other  agencies.  H.L.  Mencken  once  said,  there  is  always  an  easy 
solution  to  every  human  problem,  neat,  plausible,  and  wrong. 

(1) 


I  believe  that  today's  testimony  from  the  GAO  will  clearly  show 
that  shippers  and  carriers  believe  that  they  are  best  served  by  an 
independent  commission,  that  the  quasi  judicial  and  the  adjudica- 
tory authority  of  the  ICC  are  more  responsive  to  problems  in  the 
transportation  industry  than  an  executive  bureaucracy,  and  that 
the  independence  of  the  ICC  avoids  the  appearance,  and,  I  suspect, 
the  reality  of  political  pressures  and  potential  conflicts  of  interest. 

But  even  if  we  decided  for  whatever  reason  that  these  attributes 
should  be  sacrificed  if  we  can  save  the  government  some  money, 
the  GAO  study  responds  by  saying  that  killing  the  ICC  and  trans- 
ferring its  functions  and  expertise  would,  and  I  quote,  "Compromise 
the  independence  of  the  decisionmaking  process  without  generating 
meaningful  cost  savings,"  end  quote. 

Killing  the  ICC  will  not  be  neat  given  the  difficulties  enumerated 
by  the  GAO  testimony,  and  if  you  study  their  analysis,  it  no  longer 
even  has  a  surface  plausibility.  Certainly  let's  use  this  hearing  to 
discuss  how  to  improve  the  functions  of  our  oversight  agencies  to 
reflect  rapid  and  constant  change  in  transportation  technologies 
and  in  economics. 

That  is  what  our  subcommittees  do  and  we  should  carefully  scru- 
tinize the  activities  of  the  ICC,  as  we  do  any  other  agency  or  de- 
partment. But  let's  not  fool  ourselves  or  the  public  that  there  is  an 
easy  way  out  of  this  or  any  other  problem.  It  is  intellectually  dis- 
honest, procedurally  lazy  and  to  quote  Mencken  again,  it  is  wrong. 
I  yield  back  the  balance  of  my  time. 

Mr.  Rahall.  Thank  you.  Chairman  Swift.  The  interest  of  the 
Subcommittee  on  Surface  Transportation  as  it  relates  to  the  ICC 
primarily  concerns  the  Commission's  remaining  jurisdiction  over 
the  motor  carrier  industry. 

While  the  Motor  Carrier  Act  of  1980  did  indeed  reduce  the  Com- 
mission's role  in  regulating  the  industry,  the  ICC  retains  some 
basic  and  essential  functions,  including  enforcement  of  the  filed 
rate  doctrine  and  the  issuance  of  operating  permits. 

One  of  the  purposes  of  this  hearing  is  to  determine  whether  or 
not  it  is  in  the  public  interest  to  maintain  these  functions  under 
the  auspices  of  an  independent  regulatory  Agency,  the  ICC,  or 
transfer  them  to  an  Agency  such  as  the  Department  of  Transpor- 
tation. 

Several  of  our  colleagues  from  whom  we  will  hear  this  afternoon, 
John  Kasich,  Joel  Hefley,  Tom  DeLay,  and  Gary  Condit,  in  particu- 
lar, are  seeking  to  sunset  the  ICC  and  facilitate  the  transfer  of  its 
responsibilities  to  the  DOT. 

In  this  regard,  we  have  pending  before  the  subcommittee  several 
bills,  including  H.R.  3127,  submitted  by  Mr.  Kasich.  Today  we  will 
examine  their  proposal,  but  we  will  do  so  only  in  terms  of  whether 
or  not  it  would  reduce  the  Federal  budget  deficit. 

The  public  interest  in  this  matter  transcends  the  budgetary  situ- 
ation. Therefore,  we  will  also  investigate  whether  the  transfer  of 
the  ICC's  responsibilities  would  impede  or  enhance  the  effective  ad- 
ministration of  its  regulatory  consumer  protection  mandates. 

I  now  recognize  our  ranking  minority  member,  the  gentleman 
from  Wisconsin,  Mr.  Petri. 

Mr.  Petri.  Thank  you  very  much,  Mr.  Chairman. 


I  would  like  to  commend  you  and  our  colleagues  on  the  Transpor- 
tation and  Hazardous  Materials  Subcommittee  of  the  Energy  and 
Commerce  Committee,  Chairman  Swift  and  Representative  Oxley, 
for  calling  today's  hearing. 

As  you  have  noted,  we  are  meeting  to  review  the  general  func- 
tions of  the  ICC.  It  is  important  that  we  hold  these  hearings  to  re- 
view the  functions  and  operations  of  the  Agency  not  only  to  carry 
out  our  oversight  responsibilities,  but  also  to  examine  whether  it 
is  possible  that  the  various  functions  of  the  Agency  could  be  carried 
out  in  a  much  more  efficient  and  cost-effective  manner  by  transfer- 
ring those  functions  to  the  Department  of  Transportation. 

Certainly  one  of  the  motivating  factors  for  this  hearing  is  the 
amendment  offered  last  year  during  consideration  of  the  transpor- 
tation appropriations  bill  to  eliminate  funding  for  the  ICC  in  order 
to  then  transfer  the  functions  of  the  ICC  to  the  Department  of 
Transportation. 

Although  the  amendment  failed,  I  believe  many  were  surprised 
that  the  vote  was  so  close,  207  to  222. 

In  this  era  of  deregulation,  the  authorities  of  the  ICC  have  been 
greatly  diminished.  Over  the  years,  there  has  been  a  corresponding 
decrease  in  the  Agency's  budget  and  personnel,  and  there  will  be 
continuing  pressure  to  eliminate  all  remaining  ICC  regulation,  par- 
ticularly the  repeal  of  the  filed  rate  doctrine. 

While  deregulation  has  reduced  the  authorities  of  the  ICC,  the 
Agency  of  course  currently  continues  to  perform  many  functions, 
but  as  we  continue  to  debate  deregulation,  it  also  is  appropriate  for 
us  to  examine  whether  or  not  it  is  possible,  and  advisable,  to  trans- 
fer the  functions  and  personnel  of  the  ICC  at  the  present  time. 

The  Agency  has  been  around  for  over  100  years,  and  as  we  have 
seen,  reorganization  is  never  easy  to  accomplish.  It  is  always  easy 
to  find  reasons  why  it  shouldn't  happen,  but  it  is  possible,  as  we 
saw  in  the  1980's  when  the  Civil  Aeronautics  Board  was  phased 
out  and  its  functions  transferred  to  DOT. 

So  I  hope  that  this  hearing  will  provide  useful  information  to  en- 
able us  to  make  an  informed  decision  on  the  future  of  the  ICC.  I 
want  to  welcome  our  colleagues,  I  see  Representative  Sanders  pre- 
pared to  testify,  and  the  other  witnesses  who  will  be  here  today, 
in  particularly  Representatives  Kasich,  Condit,  Hefley,  and  DeLay 
who  provide  great  leadership  on  this  reorganization  effort. 

Thank  you. 

Mr.  Rahall.  Thank  you,  Tom.  The  Chair  will  now  recognize  the 
distinguished  Chairman  of  our  full  Committee  on  Public  Works  and 
Transportation,  the  gentleman  from  California,  Mr.  Mineta. 

Mr.  Mineta.  Thank  you  very  much,  Mr.  Rahall.  First  of  all,  as 
Chair  of  the  Public  Works  and  Transportation  Committee,  I  want 
to  thank  both  Chairman  Dingell  and  Representative  Moorhead  of 
the  Energy  and  Commerce  Committee,  and  also  to  our  respective 
subcommittee  Chairs,  Mr.  Swift  and  Mr.  Rahall,  as  well  as  our 
ranking  Republicans  on  the  two  subcommittees,  Mr.  Petri  and  Mr. 
Oxley,  for  holding  this  joint  hearing  today. 

The  Public  Works  and  Transportation  Committee  and  the  Energy 
and  Commerce  Committee  are  the  two  committees  in  the  House  of 
Representatives  which  share  jurisdiction  over  the  Interstate  Com- 


merce  Commission.  So  I  want  to  welcome  the  Members  of  Congress 
who  also  are  going  to  be  testifying  at  today's  hearing. 

I  want  to  also  welcome  the  Chair  of  the  Interstate  Commerce 
Commission,  Gail  McDonald,  as  well  as  Commissioners  Phillips, 
Simmons  and  Morgan  of  the  ICC  to  today's  hearing,  together  with 
Mr.  Frank  Kruesi,  the  Associate  Secretary  for  Transportation  Pol- 
icy at  DOT  and  to  Mr.  Ken  Mead  from  GAO  who  is  the  Director 
of  Transportation  Issues. 

As  everyone  knows,  today's  hearing  is  to  review  the  general  func- 
tions of  the  ICC  and  to  listen  to  the  ICC  itself  and  the  Government 
witnesses  regarding  those  functions,  their  continued  need  and  pos- 
sible areas  in  which  we  can  see  whether  or  not  there  is  further 
streamlining  that  can  be  done. 

There  are  those  who  have  attempted  over  the  past  couple  of 
years  to  abolish  the  Commission,  primarily  through  the  budget 
process.  This  was  done  without  any  determination  by  either  of  the 
two  committees  of  the  House  with  jurisdiction  that  abolishment  of 
the  Commission  was  necessary. 

Now,  it  is  a  fact  that  there  has  been  a  certain  amount  of  con- 
troversy over  the  future  of  economic  regulation  in  the  transpor- 
tation industry  over  the  past  decade  because  of  some  of  the  regu- 
latory reform  actions  that  have  been  taken  by  the  Congress  in  the 
1980's. 

Now,  that  controversy  has  centered  on  the  need  for  further  re- 
forms to  include  deregulation,  on  the  one  hand,  and  the  need  to 
maintain  the  status  quo  on  the  other.  In  1980,  when  regulatory  re- 
form was  enacted,  the  ICC  had  a  budget  of  $79  million  and  1,950 
employees. 

The  budget  and  staff  have  declined  for  every  year  after  that  with 
the  exception  of  1981.  The  fiscal  year  1994  appropriation  was  for 
$44.9  million,  615  employees.  So  as  you  can  see.  Congress  has 
moved  responsibly  to  reduce  both  the  ICC  budget  and  personnel  as 
a  result  of  regulatory  reform. 

Now,  despite  the  sharp  debate  on  the  issue,  the  Congress  has 
made  no  decision  at  this  point  to  either  modify  or  eliminate  exist- 
ing regulatory  controls.  In  fact,  just  a  few  months  ago,  we  voted 
293  to  116  to  give  the  ICC  additional  specific  duties  in  implement- 
ing the  Negotiated  Rates  Act  of  1993  which  deals  with  the  truck 
undercharge  problem,  which  has  been  such  an  economic  drain  on 
the  transportation  industry. 

It  is  and  has  been  my  belief  that  any  determination  of  the  ICC's 
future  should  only  be  made  after  exhaustive  hearings  and  a  clear 
understanding  by  the  Congress  of  the  implications  of  any  dramatic 
shift  in  the  regulatory  policy. 

And  so  today  really  is  the  beginning  of  that  process,  to  clearly 
understand  the  role  of  the  ICC  in  order  that  we  can  all  look  at  the 
future  needs  of  the  transportation  industry  as  it  relates  to  regu- 
latory policy. 

So  I  look  forward  to  the  testimony  that  we  will  be  receiving  dur- 
ing the  series  of  these  hearings  and  want  to  thank  everyone  in- 
volved for  their  part  in  putting  together  these  hearings. 

Thank  you  very  much,  Mr.  Rahall. 

Mr.  Rahall.  Thank  you.  Chairman  Mineta.  Does  the  gentlelady 
from  Missouri,  Ms.  Danner,  wish  to  make  any  opening  comment? 


Ms.  Banner.  I  do  not  have  any  at  this  time,  Mr.  Chairman. 

Thank  you. 

Mr.  Rahall.  Thank  you.  We  will  now  proceed  with  our  witness 
list.  Our  distinguished  colleague  and  good  friend  from  the  State  of 
Vermont,  the  Honorable  Bernie  Sanders  will  lead  off. 

Bemie,  welcome.  We  have  your  prepared  testimony  and  it  will  be 
made  a  part  of  the  actual  hearing  record. 

STATEMENT  OF  HON.  BERNARD  SANDERS,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  VERMONT 

Mr.  Sanders.  Chairman  Rahall,  Chairman  Swift,  Chairman  Mi- 
neta  and  members  of  the  committee,  I  thank  you  very  kindly  for 
giving  me  this  opportunity  to  testify  before  you  today. 

If  I  might,  I  would  like  to  briefly  begin  by  putting  my  comments 
about  the  ICC  and  the  railroad  industry  in  the  broader  context  of 
what  is  happening  to  our  economy  as  a  whole. 

Mr.  Chairman,  as  you  know,  our  economy  is  now  experiencing 
some  very  strange  trends.  On  one  hand,  we  are  seeing  the  creation 
of  new  jobs,  but  often  those  jobs  are  low  paying,  part-time,  tem- 
porary jobs  without  benefits.  On  the  other  hand,  there  is  a  very 
ominous  trend,  and  that  is  that  we  are  losing  huge  numbers  of  de- 
cent paying  family  supporting  jobs  which  pay  workers  a  living 
wage  and  provide  them  with  decent  benefits,  and  that  is  really  the 
issue  that  we  are  going  to  be  talking  about  today. 

Last  year,  corporate  America  laid  off  over  618,000  workers  and 
in  the  first  quarter  of  this  year,  in  the  midst  of  the  so-called  recov- 
ery, corporate  America  has  announced  layoffs  of  192,000  workers 
which  is  a  record  pace. 

In  that  context,  I  come  to  you  today  to  speak  about  a  particular 
issue  within  the  jurisdiction  of  the  ICC,  the  "10901"  loophole  which 
is  being  used  by  railroad  companies  to  lay  off  workers  throughout 
the  country  through  phony  sales  of  short  lines  to  supposed  quote, 
unquote,  "non-rail  entities".  As  you  know,  I  am  the  sponsor  of  the 
bill  to  close  this  loophole,  H.R.  3866,  which  now  has  131  cospon- 
sors. 

This  legislation  is  similar  in  its  effect  to  provisions  passed  by 
both  Houses  in  the  101st  Congress  as  part  of  the  Amtrak  reauthor- 
ization. That  was  H.R.  2364.  So  this  concept  is  not  a  new  concept. 

This  provision  was  eliminated  because  of  President  Bush's  veto. 
At  that  time,  the  House  voted  by  an  overwhelming  majority  to  pro- 
tect workers'  rights  in  the  case  of  the  rail  line  sales  and  overrode 
the  veto  of  the  bill  by  a  vote  of  294  to  123. 

So  in  a  sense,  we  are  revisiting  an  issue  which  the  House  has 
spoken  about  very  strongly.  Unfortunately,  the  Senate  fell  short  of 
overriding  the  veto.  They  got  64  votes,  which  was  3  votes  short, 
and  the  provision  was  eliminated  from  the  bill  before  it  was  signed 
into  law  by  the  President.  Now,  with  a  new  President  in  the  White 
House,  I  believe  it  is  time  to  renew  the  Congress'  commitment  to 
protecting  the  legitimate  rights  of  workers  in  the  rail  industry  and 
that  is  why  I  have  introduced  H.R.  3866. 

Mr.  Chairman,  my  bill  would  simply  change  section  10901  of  the 
U.S.  Code  so  that  railroad  companies  cannot  use  it  to  reduce  labor 
protection.  Under  this  section,  carriers  have  manipulated  their  cor- 


porate  forms  so  that  they  can  transfer  work  from  existing  union- 
ized carriers  to  newly  invented  non-union  short  lines. 

Through  these  sham  transactions,  and  that  is  what  they  are,  rail 
unions  estimate  that  many  thousands  of  jobs  have  been  lost  with- 
out any  accompanying  protection  for  the  displaced  employees. 

In  the  1980's,  with  the  compliance  of  the  Interstate  Commerce 
Commission,  companies  began  to  use  section  10901  to  discharge 
workers  by  setting  up  new  dummy  corporations,  and  here  is  the 
gimmick,  because  they  are  new  and  they  don't  own  any  railroads, 
being  brand-new,  they  therefore  qualify,  quote,  unquote,  "as  non- 
rail  companies".  This  whole  thing  is  a  sham. 

And  then  the  existing  companies  would  sell  the  railroads  to  these 
sham  companies  who,  being  new  companies,  were  not  obliged  to 
obey  the  law.  These  new  corporations  then  broke  labor  contracts 
and  they  laid  off  workers  without  any  labor  protection. 

Basically  what  we  are  talking  about  here,  is  demanding  that  the 
railroad  industry  obey  the  law.  That  is  what  Americans  are  sup- 
posed to  do. 

Now,  this  whole  process  is  occurring  more  and  more  across  the 
country.  Recent  cases  include  the  Central  Vermont  Railway  in  New 
England,  the  Wisconsin  Centrsd  in  the  Midwest,  and  other  rail- 
roads in  Michigan,  Maine,  Montana,  Texas,  and  other  States.  One 
company,  RailTex,  has  made  a  specialty  of  setting  up  such  dummy 
corporations,  establishing  over  20  of  them.  Most  recently  RailTex 
was  the  buyer  chosen  by  the  Central  Vermont  railway,  owned  by 
the  Canadian  National,  for  a  new  sham  sale  which  would  result  in 
100  employees,  mostly  in  my  own  State,  losing  their  jobs. 

This  came  about  after  CN  North  America  announced  its  inten- 
tion to  sell  the  Central  Vermont  railway  last  fall.  I  should  point  out 
to  you  that  the  CV  is  hardly  the  kind  of  short  branch  line  that  sec- 
tion 10901  was  originally  expected  to  deal  with.  The  CV  is  325 
miles  long.  So  if  that  is  a  short  line,  I  am  not  quite  sure  what  a 
long  line  is.  It  employs  180  people  and  it  runs  through  Vermont, 
New  Hampshire,  Massachusetts,  and  Connecticut.  This  is  not  what 
10901  was  supposed  to  be  addressing. 

It  is  also  worth  noting,  since  10901  sales  are  often  presented  as 
the  only  alternative  to  abandonment,  that  the  company  itself  ad- 
mits that  CV  is  a  profit-making  railroad.  It  is  just  not  making 
enough  profits  to  satisfy  the  Canadian  National. 

The  original  sale  proposal  was  to  set  up  a  CV  management-led 
ESOP  bu3dng  group  known  as  Newco.  Interestingly  enough,  Newco, 
the  so-called  ESOP  buying  group,  would  have  been  considered  a 
non-rail  entity  even  though  it  was  to  be  owned  by  the  same  execu- 
tives who  now  manage  the  CV.  In  other  words,  the  same  people 
running  the  railroad  now  own  the  new  railroad,  and  it  is  not  a  rail 
company.  In  fact,  it  was  anything  but  an  ESOP,  it  would  have 
taken  advantage  of  section  10901  to  break  the  rail  unions'  con- 
tracts and  deny  labor  protection  to  those  40  employees  who  would 
have  lost  their  jobs.  This  proposal  was  strongly  opposed  by  the  sev- 
eral unions  that  represent  CV  employees  and  by  the  whole  commu- 
nity of  Saint  Albans,  VT.,  where  CV  is  based.  They  collected  over 
15,000  signatures  on  petitions  opposing  the  sale  to  Newco.  As  a  re- 
sult of  this  opposition,  the  Canadian  National  decided  not  to  go 


ahead  with  its  ESOP  idea.  Unfortunately,  the  alternative  they 
chose  is  even  worse. 

Mr.  Chairman,  the  Canadian  National  has  now  announced  that 
they  will  be  selling  the  railroad  to  RailTex,  a  company  which  owns 
23  railroads,  yet  claims  not  to  be  a  rail  company.  I  am  not  quite 
sure  how  you  can  own  23  rail  companies  and  not  be  a  rail  com- 
pany. 

What  RailTex  proposes  for  the  Central  Vermont  is  consistent 
with  how  they  have  operated  in  the  past.  In  the  case  of  Central 
Vermont,  what  they  are  proposing  to  do  is  to  fire  every  worker  on 
the  line,  175  workers,  and  then  they  are  going  to  rehire  78  of  them 
at  lower  wages,  and  in  the  process,  break  the  existing  unions.  I 
don't  think  that  is  the  kind  of  business  that  we  should  be  tolerat- 
ing, and  in  fact,  it  is  in  violation  of  the  law. 

RailTex's  attempt  to  buy  the  CV  using  section  10901  is  a  repeti- 
tion of  what  they  did  repeatedly  during  the  1980's,  and  the  ICC  let 
them  get  away  with  it. 

I  know  that  the  decision  in  the  Wisconsin  Central  case  and  the 
recent  changes  in  the  composition  of  the  ICC  may  signal  a  change 
in  this  respect. 

The  ICC's  decision  in  that  case,  which  was  upheld  by  the  Court 
of  Appeals  for  the  Seventh  Circuit  on  January  27th  of  this  year, 
marked  a  clear  departure  from  its  laissez-faire  approach  of  the 
1980's.  A  majority  of  the  ICC  Commissioners  found  that  the  legal 
slight  of  hand  was  so  obvious  as  to  be  embarrassing  and  refused 
to  approve  a  10901  sale  without  labor  protection. 

The  Seventh  Circuit  Court  in  upholding  the  Commission's  deci- 
sion noted  that,  "Unless  the  Commission  is  permitted  enough  inter- 
pretative latitude  to  close  obvious  loopholes  opened  by  the  manipu- 
lation of  corporate  forms,  the  statute  will  be  quickly  nullified  by 
clever  lawyers." 

Mr.  Chairman,  that  is  my  testimony  in  a  nutshell.  This  legisla- 
tion has  no  cost  to  the  Federal  Government.  It  simply  changes  the 
rules  governing  railroad  sales  so  that  transactions  under  section 
10901  no  longer  allow  rail  companies  to  escape  their  responsibil- 
ities to  their  workers. 

This  bill  will  be  soon  introduced  in  the  Senate  by  Senator  Byron 
Dorgan  of  North  Dakota,  and  we  expect  it  will  have  strong  support 
there  as  it  has  already  had  here  in  the  House.  The  bottom  line  is, 
we  would  like  the  railroad  industry  to  obey  the  law,  not  to  manipu- 
late the  law,  not  to  create  phony  companies. 

We  think  that  working  people  in  the  railroads  are  human  beings. 
They  deserve  the  protection  that  the  law  provides  to  them.  I  thank 
you  all  very  much  for  the  opportunity  to  testify  today. 

Mr.  Rahall.  Thank  you,  Bernie,  for  your  testimony. 

While  the  issue  which  you  are  addressing  does  not  come  under 
the  Subcommittee  on  Surface  Transportation's  jurisdiction,  I  am 
going  to  recognize  Chairman  Swift  and  ranking  member  Oxley  in 
a  second. 

Before  I  do,  however,  let  me  say  that  having  listened  to  your  tes- 
timony and  having  read  your  prepared  testimony,  I  must  say  the 
situation  you  describe  is  strikingly  similar  to  that  in  another  indus- 
try which  prevails  in  the  district  I  have  the  honor  of  representing. 
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The  rail  industry  and  the  coal  industry  are  deeply  intertwined. 
We  have  had  situations  in  the  coal  industry  in  which  this  shell 
game  is  played,  and  in  which  work  rules  have  been  set  aside  by 
these  unique  games. 

Changes  in  ownership  of  companies  have  caused,  in  many  cases, 
contracts  to  be  reneged  upon  and  most  importantly,  the  work  rules 
to  have  been  set  aside  or  violated. 

So  the  scenario  you  describe  is  a  very  familiar  one  to  me,  and 
I  appreciate  what  you  are  sajdng.  I  will  now  recognize,  since  he 
was  not  here  at  the  beginning,  the  ranking  minority  member  of  the 
Subcommittee  on  Transportation  and  Hazardous  Materials,  the 
gentleman  from  Ohio,  Mr.  Oxley. 

Mr.  Oxley.  Thank  you,  Mr.  Chairman,  and  I  won't  take  the  full 
time  and  ask  unanimous  consent  that  my  entire  opening  statement 
be  made  part  of  the  record,  and  just  simply  say  that  last  fall,  the 
House  voted  by  the  narrowest  of  margins,  222  to  207,  not  to  delete 
immediately  the  ICC's  appropriations  for  fiscal  1994. 

Simply  depriving  the  ^ency  of  funds  does  not  answer  the  basic 
policy  questions  that  need  to  be  faced.  By  the  way,  Mr.  Chairman, 
if  such  an  instant  denial  of  funding  had  succeeded,  it  would  have 
made  one  of  the  ICC's  most  frequent  typos  come  true,  that  the 
Agency  would  in  fact  become  the  Intestate  Commerce  Commission. 

My  own  view  is  that  reducing  the  regulatory  burdens  on  our  Fed- 
eral Government  and  the  transportation  industry  is  far  more  im- 
portant than  deciding  where  the  remaining  regulation  belongs  on 
a  Federal  organizational  chart. 

With  that,  I  would  again  ask  that  my  entire  statement  be  made 
part  of  the  record,  and  I  thank  you  for  your  courtesy. 

Mr.  Rahall.  Without  objection,  it  will  be  made  part  of  the 
record. 

[The  prepared  statement  of  Mr.  Oxley  follows:] 

Statement  of  Hon.  Michael  G.  Oxley 

Thank  you,  Mr.  Chairman.  I  want  to  commend  the  leadership  of  both  the  Energy 
and  Commerce  Committee  and  the  Public  Works  and  Transportation  Committee  for 
arranging  this  unprecedented  joint  hearing  of  our  respective  subcommittees  to  ex- 
amine how  the  Interstate  Commerce  Commission  is  functioning  and  whether  its  re- 
sponsibilities should  be  transferred  to  the  Department  of  Transportation. 

As  you  know,  there  have  been  a  number  of  proposals  over  the  years  to  abolish 
the  ICC.  Under  most  such  proposals,  DOT  would  have  been  the  principal  recipient 
of  former  ICC  responsibilities.  If  the  Congress  determines  that  thus  is  a  wise  policy 
choice,  then  we  should  pursue  it  in  proper  legislation  designed  for  the  purpose.  Pre- 
sumably, today's  hearing  will  help  elicit  the  facts  needed  to  make  an  iriformed  judg- 
ment on  this  issue. 

What  is  not  in  the  public  interest  is  the  sudden  yanking  of  all  funding  from  an 
agency  without  deciding  which  of  its  statutory  duties  are  to  remain  and  which  are 
to  be  abolished.  This  serves  neither  the  cause  of  efficient  Government  nor  the  wise 
policy  of  minimizing  Federal  regulation.  Last  fall,  the  House  voted  by  the  narrow 
margin  of  222  to  207  not  to  delete  immediately  the  ICC's  appropriations  for  fiscal 
1994.  Simply  depriving  the  Agency  of  funds  does  not  answer  the  basic  policy  ques- 
tions that  need  to  be  faced. 

(By  the  way,  Mr.  Chairman,  if  such  an  instant  denial  of  funding  had  succeeded, 
it  would  have  made  one  of  the  ICC's  most  frequent  typos  come  true:  the  Agency 
would  in  fact  have  become  the  "Intestate  Commerce  Commission.") 

My  own  view  is  that  reducing  the  substantive  regulatory  burdens  imposed  bv  the 
Federal  Government  on  our  transportation  system  is  far  more  important  than  aecid- 
ing  where  the  remaining  regulation  belongs  on  a  Federal  organization  chart. 

In  the  case  of  the  ICC,  Congress  in  the  Staggers  Rail  Act  conferred  exceptionally 
broad  exemption  powers  on  the  Agency  to  eliminate  regulation  by  administrative  ac- 


tion,  without  having  to  get  the  approval  of  Congress.  During  the  1980's,  the  ICC 
used  this  power  to  suspend  regulations  covering  a  wide  range  of  transactions.  I  be- 
lieve the  ICC  should  be  asking  at  every  turn  whether  some  additional  aspect  of  the 
Post-Staggers  Act  regulatory  structure  can  be  reduced  or  eliminated.  Clriere  is  no 
comparable  exemption  power  granted  to  the  ICC  with  respect  to  motor  carrier  mat- 
ters; this  is  an  issue  my  colleagues  from  the  Public  Works  Committee  may  wish  to 
examine.) 

Let  me  give  you  one  example  of  the  success  of  economic  deregulation.  In  1980, 
rail  rate  contracts — individual  negotiated  deals  for  rail  transportation  were  illegal. 
They  had  no  statutory  basis,  and  although  the  ICC  tried  in  the  late  1970's  to  au- 
thorize them  administratively,  the  courts  had  not  upheld  the  idea.  In  the  Staggers 
Act,  confidential  contracting  was  authorized  for  the  first  time.  Now,  a  few  years 
later,  the  majority  of  all  freight  traffic  in  the  United  States  is  being  transported 
under  such  contract  rates.  And  by  the  way,  these  contracts  are  by  statute  almost 
entirely  exempt  from  regulator'  interference.  This  kind  of  success  reflects  the  wis- 
dom of  Congress  in  examining  the  specific  problems  posed  by  excessive  regulation, 
and  then  enacting  a  well-constructed,  carefully  targeted  remedy. 

Against  the  successes  of  the  economic  deregulation  of  the  railroad  industry,  I  ap- 
proach this  hearing  primarily  as  an  opportunity  to  explore  additional  ways  to  reduce 
the  Federal  regulatory  burden  on  our  transportation  system — no  matter  which 
building  houses  the  bureaucracy  that  we  seek  to  reduce.  At  the  same  time,  I  recog- 
nize that  there  are  certain  regulatory  duties  which  may  be  better  suited  to  a  small 
independent  agency  than  a  large  organization  such  as  the  Department  of  Transpor- 
tation. I  look  forward  to  exploring  all  of  these  matters  with  our  distinguished  wit- 
nesses. Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Chairman  Swift. 

Mr.  Swift.  Thank  you.  It  seems  to  me  like  there  are  people  in 
this  town  that  will  never  learn  that  if  you  create  loopholes  or  if  you 
use  loopholes,  you  invite  people  to  close  the  loopholes.  Usually  you 
end  up  with  less  flexibility  than  you  had  going  in  with  what  the 
congressional  intent  was  to  begin  with. 

It  is  clear  that  the  law  as  currently  written  is  being  abused.  It 
is  being  used  in  ways  that  were  not  consistent  with  the  intent  of 
Congress,  and  it  is  drawing  our  attention.  We  will  later  today  also 
talk  with  the  ICC  about  what  they  can  do  about  it. 

This  is  a  different  ICC  than  we  have  had  in  the  last  decade,  and 
I  want  to  explore  that.  I  thank  you  very  much  for  your  testimony. 
You  indicated  you  had  submitted  some  questions  to  the  committee, 
and  I  would  like  to  ask  unanimous  consent  that  those  questions  be 
sent  to  the  ICC  for  response  in  writing. 

Mr.  Rahall.  Without  objection,  so  ordered. 

Mr.  Petri,  any  questions? 

Chairman  Mineta? 

Mr.  MiNETA.  No. 

Mr.  Rahall.  Mr.  Petri. 

Mr.  Petri.  Has  the  administration  had  a  chance  to  take  a  posi- 
tion on  the  bill  for  or  against? 

Mr.  Sanders.  I  don't  believe  it  has  yet. 

Mr.  Petri.  Thank  you. 

Mr.  Rahall.  The  Chair  will  recognize  members  for  questioning 
in  the  order  in  which  they  arrived  at  the  hearing. 

Does  the  gentlelady  from  Missouri,  Ms.  Banner,  have  any  ques- 
tions? 

Does  the  gentleman  from  New  Hampshire,  Mr.  Zeliff? 

Mr.  Zeliff.  No,  Mr.  Chairman.  I  would  just,  if  I  could,  have 
unanimous  consent  to  put  it  in  the  record. 

Mr.  Rahall.  Without  objection,  all  members'  statements  will  be 
made  part  of  the  record  as  if  actually  read. 

[The  prepared  statement  of  Mr.  Costello  follows:] 
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Statement  of  Hon.  Jerry  F.  Costello 

Mr.  Chairman,  I  want  to  thank  you  for  calUng  the  hearing  today  to  allow  our  sub- 
committee to  join  with  Energy  and  Commerce's  Transportation  Subcommittee  to  re- 
view the  general  functions  of  the  Interstate  Commerce  Commission. 

Due  to  continued  interest  expressed  by  certain  Members  of  Congress  to  turn  ICC 
functions  over  to  the  Department  of  Transportation,  I  believe  it  is  fitting  for  our 
committees  to  join  together  to  review  the  GAO  report  on  this  type  of  proposal. 

I  look  forward  to  hearing  the  comments  of  witnesses  who  will  testify  on  the  trans- 
fer of  regulatory  authority.  I  am  particularly  interested  in  the  cost-effectiveness  of 
such  a  proposal.  I  am  doubtful  that  any  significant  benefit  can  be  achieved  by  the 
transfer.  In  addition,  I  am  concerned  about  the  problems  that  could  arise  from 
transferring  an  "independent"  commission  to  a  government  agency.  Adjudication  of 
transportation  issues  is  sensitive  and  any  transfer  proposal  should  not  be  considered 
without  a  careful  and  complete  examination. 

Again  Mr.  Chairman,  thank  you  for  your  leadership  on  this  issue. 

Mr.  Rahall.  The  gentleman  from  Pennsylvania,  Mr.  dinger? 

The  gentlelady  from  Arkansas,  Ms.  Lambert? 

Ms.  Lambert.  No. 

Mr.  Rahall.  The  gentleman  from  Illinois,  Mr.  Lipinski? 

The  gentleman  from  Illinois,  Mr.  Poshard? 

The  gentleman  from  Wisconsin,  Mr.  Barca? 

Bemie,  thank  you  for  your  testimony. 

Mr.  Sanders.  Thank  you  very  much. 

Mr.  Petri.  Mr.  Chairman,  I  would  like  to  ask  unanimous  consent 
that  a  statement  by  the  ranking  Republican  of  the  full  Committee 
of  Public  Works  and  Transportation  be  included  in  the  record,  and 
the  statement  of  Mr.  Zeliff  as  well. 

Mr.  Rahall.  Without  objection,  so  ordered. 

[The  opening  statements  of  Messrs.  Bud  Shuster  and  William  H. 
Zeliff  follow:] 

Opening  Statement  of  Hon.  Bud  Shuster 

Thank  you  to  my  colleagues  on  the  Public  Works  and  Transportation  Committee 
and  the  Energy  and  Commerce  Committee,  Nick  Rahall,  Tim  Petri,  Al  Swifl,  Mike 
Oxley,  and  our  full  committee  chairmen.  Norm  Mineta  and  John  Dingell,  for  cooper- 
ating to  hold  this  important  hearing. 

I  also  welcome  many  of  our  fellow  House  colleagues  here  to  testiftr  today,  as  well 
as  Gail  McDonald,  Chairwoman  of  the  Commission,  and  several  of  her  fellow  Com- 
missioners. 

The  Interstate  Commerce  Commission  is  our  Nation's  oldest  independent  regu- 
latory agency.  Since  its  establishment  in  1887,  the  Agency  exercised  extensive  eco- 
nomic regulation  over  the  Nation's  surface  transportation  industries.  At  the  height 
of  its  glory  in  the  early  1960's,  it  employed  nearly  2,500  people.  Then,  in  response 
to  changing  market  conditions  and  other  factors,  the  Congress  substantially  deregu- 
lated the  rail  and  truck  industries  in  1980,  significantly  reducing  ICC's  responsibil- 
ities. Today,  the  ICC  employs  approximately  625  people.  In  this  era  of  downsizing 
in  all  sectors  of  our  economy,  I  congratulate  the  Commission  in  accomplishing  a  sig- 
nificant reduction  in  size  while  still  meeting  its  remaining  statutory  responsibilities. 

In  light  of  the  incredible  change  in  the  ICC's  jurisdiction  over  its  lifetime,  it  is 
important  that  we  periodically  reevaluate  its  functions  and  make  determinations  on 
the  appropriate  direction  for  the  Commission  in  the  future. 

I  welcome  the  testimony  we  will  hear  today  and  look  forward  to  working  with  all 
of  our  colleagues  on  this  issue. 


Statement  of  Hon.  William  H.  Zeliff 

Mr.  Chairman,  I  want  to  thank  you  and  the  distinguished  Chairman  of  the  Trans- 
portation and  Hazardous  Materials  Subcommittee  for  holding  this  hearing  to  exam- 
ine the  jurisdiction  and  functions  of  the  Interstate  Commerce  Commission. 

This  hearing  is  timely  in  light  of  efforts  to  eliminate  the  ICC  and  transfer  its 
functions  to  the  Department  of  Transportation. 
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During  last  year's  consideration  of  the  appropriations  bill  for  the  Department  of 
Transportation,  I  opposed  an  amendment  to  eliminate  funding  for  the  ICC.  My  op- 
position came  about  not  because  I  was  opposed  to  cutting  spending.  Far  from  it. 
Rather,  I  was  concerned  over  the  prospect  of  eliminating  this  Agency  without  an  es- 
tablished process  to  transfer  its  functions  to  the  Department  of  Transportation. 

If  those  functions  can  be  readily  absorbed  by  the  Department  of  Transportation, 
I  would  honestly  take  another  look  at  my  position.  I  am  looking  forward  to  hearing 
the  testimony  today.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  subcommittees  will  now  hear  from  a  panel  of 
our  colleagues  consisting  of  the  Honorable  John  Kasich,  Represent- 
ative from  the  State  of  Ohio,  the  Honorable  Gary  Condit,  Rep- 
resentative from  the  State  of  California,  the  Honorable  Joel  Hefley, 
representing  the  State  of  Colorado,  and  Tom  DeLay,  Representa- 
tive from  the  State  of  Texas. 

Joel,  do  you  know  where  the  rest  of  your  panel  is  or  did  they 
leave  it  all  up  to  you? 

Mr.  Hefley.  I  feel  kind  of  lonely  on  this  panel  here.  No  one  else 
is  willing  to  face  this  committee. 

Mr.  Rahall.  You  may  proceed.  We  are  not  going  to  hold  up  the 
proceedings. 

STATEMENTS  OF  HON.  JOEL  HEFLEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  COLORADO;  HON.  JOHN  R 
KASICH,  A  REPRESENTATIVE  IN  CONGRESS  FROM  THE 
STATE  OF  OHIO;  HON.  TOM  DeLAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS;  AND  HON.  GARY  A 
CONDIT,  A  REPRESENTATIVE  IN  CONGRESS  FROM  THE 
STATE  OF  CALIFORNIA. 

Mr.  Hefley.  I  think  they  will  be  here  shortly,  Mr.  Chairman.  In 
fact,  I  was  told,  as  I  came  in,  that  maybe  I  ought  to  read  my  state- 
ment instead  of  just  putting  it  in  the  record  to  stall  for  time  until 
they  got  here,  but  I  won't  do  that. 

I  will  ask  that  my  statement  be  put  in  the  record  and  what  I 
would  like  to  do  is  discuss  some  of  the  arguments  for  and  against 
keeping  the  ICC. 

I  first  became  interested  in  this  issue,  I  think,  when  I  began  to 
realize  that  we  are  never  going  to  get  our  budget  under  control  in 
the  Federal  Government  just  by  nibbling  around  the  edges.  Of 
course  I  do,  and  many  of  you  do,  have  the  amendments  to  do  away 
with  the  beekeeper's  subsidy  and  all  kinds  of  things,  and  that  is 
OK,  and  that  is  good  and  we  should  do  that,  but  we  are  going  to 
have  to  get  rid  of  whole  sections  of  the  Federal  Government,  things 
that  we  don't  need  to  be  doing  anymore  if  we  are  ever  to  get  our 
budget  under  control,  and  the  ICC  was  one  of  those  targets  that 
I  picked,  and  I  have  had  legislation  introduced,  I  think,  for  the  en- 
tire 8  years  that  I  have  been  here  to  try  to  do  this.  Last  year  we 
presented  an  amendment. 

I  think  we  got  within  eight  votes  of  that,  and  we  never,  as  far 
as  I  know,  had  any  hearings  on  it,  so  I  appreciate  very  much  this 
committee  holding  hearings  on  it.  I  would  hope  that  you  will  not 
come  to  the  Floor  when  this  comes  up  in  a  week  or  so  and  say,  oh, 
we  have  started  having  hearings  on  it  now,  and  so  let  the  process 
work  and  we  don't  need  to  do  away  with  it. 

If  that  was  the  way  we  were  going  to  do  it,  that  should  have 
been  done  8  years  ago  when  I  introduced  the  legislation,  or  it 
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should  have  been  done  after  last  year,  12  months  ago.  Now,  I  think 
we  need  to  come  to  grips  with  whether  or  not  this  is  an  Agency 
that  we  really  do  need  to  have. 

Of  course,  the  main  reason  for  doing  away  with  it,  I  suppose,  is 
that  we  are  told  by  CBO  and  GAO,  even  the  ICC,  that  it  would 
save  money  if  we  would  do  away  with  the  ICC  and  transfer  the 
needed  functions  to  the  Department  of  Transportation.  And  we 
could  save  up  to  $45  million  a  year. 

The  question  before  the  committee,  why  pay  more  for  an  inde- 
pendent commission?  First,  the  proponents  say  that  the  ICC's  inde- 
pendence makes  it  more  accountable.  The  response  is,  accountable 
to  whom?  Certainly  not  accountable  to  the  President  of  the  United 
States,  who  is  the  only  elected  official  by  the  general  population  of 
the  United  States. 

Independent  means  independent  of  the  President.  A  Commis- 
sioner serves  staggered  terms  which  cuts  presidential  influence, 
and  the  President,  as  I  said,  is  the  only  nationally  elected  official. 
Not  the  voting  public.  No  one  votes  for  the  Commissioners.  No  one 
votes  for  the  ICC  bureaucrats.  The  ICC  is  accountable  only  to  us, 
to  Representatives  and  Senators. 

Second,  proponents  say  only  the  ICC  has  the  expertise  to  handle 
these  cases.  What  does  that  mean?  The  ICC  has  bureaucrats. 
Transportation  has  bureaucrats.  Transportation  could  hire  the  ICC 
bureaucrats  that  they  need  to  continue  the  functions  that  need  to 
be  continued.  The  difference  is  the  ICC  has  5  Commissioners. 

The  ICC  Commissioners  don't  necessarily  have  any  particular  ex- 
pertise, particularly  when  they  get  there,  and  no  minimum  experi- 
ence level  is  required  to  be  an  ICC  Commissioner.  Many  have  less 
expertise  than  administrative  law  judges  or  other  civil  servants 
that  would  replace  them. 

They  talk  about  openness.  Proponents  say  the  ICC  is  more  open 
than  the  Department  of  Transportation.  I  would  question  that,  Mr. 
Chairman.  The  ICC  has  an  open  voting  process  and  a  closed  voting 
process.  They  call  it  voting  conferences  and  notation  voting. 

Last  year,  the  closed  votes  outnumbered  the  open  votes  by  12  to 
1.  Transportation  could  have  open  hearings  as  well.  The  ICC  is 
under  the  Administrative  Procedures  Act;  Transportation  is  under 
APA. 

The  proponents  say  that  despite  deregulation,  ICC  still  carries 
out  many  important  functions.  The  response  to  that  is  that  the  ICC 
does  have  legitimate  duties,  but  they  are  exaggerated.  One-third  of 
all  the  ICC  resources  are  consumed  by  non-rail  filing  regulations. 
If  we  eliminate  those,  then  one-third  of  the  responsibilities  of  the 
ICC  simply  disappear. 

Abandonments  are  important,  but  less  so  since  the  1980's  Stag- 
gers Act.  Formal  abandonments  have  gone  down  tremendously 
since  that  time;  in  fact,  I  think  to  about  16  a  year. 

In  conclusion,  because  my  colleagues  have  arrived  now,  deregula- 
tion— I  am  trying  to  keep  this  thing  going  until  you  guys  get  here. 
I  want  you  to  know  that. 

Mr.  DeLay.  You  are  doing  a  great  job. 

Mr.  Hefley.  Deregulation  has  simply  undermined  the  need  for 
the  ICC.  They  have  smaller  jurisdiction.  It  is  a  fraction  of  what  it 
was  in  prederegulation  days.  We  have  healthier  industries  now.  We 


13 

have  more  carriers.  We  have  more  that  are  more  profitable  and 
less  costly.  We  have  a  lower  work  load.  Healthy  industries  mean 
fewer  disputes. 

Transferring  the  ICC  would  save  money,  up  to  $150  million  over 
5  years,  consolidate  government,  promote  accountability  and  open- 
ness, and  make  transportation  policy  accountable  to  the  voters,  and 
with  that,  Mr.  Chairman,  I  will  stop  and,  as  I  said,  ask  that  my 
full  statement  be  put  in  the  report  and  yield  to  my  colleagues. 

[The  prepared  statement  and  attachments  of  Mr.  Hefley  follow:] 

Statement  of  Hon.  Joel  Hefley,  a  Representative  in  Congress  From  the 

State  of  Colorado 

Mr.  Chairman,  next  week  the  House  should  consider  funding  for  the  Interstate 
Commerce  Commission.  I,  along  with  Representatives  Kasich,  Condit,  and  DeLay, 
intend  to  offer  an  amendment  to  cut  the  Commission's  funding  and  thereby  force 
Congress  to  transfer  the  ICC's  regulatory  duties  to  the  Transportation  Department. 

As  you  know,  we  offered  a  similar  amendment  last  year  and  came  within  eight 
votes  of  succeeding.  I  think  that  near-success  is  one  reason  why  this  hearing  is 
being  held  today.  Apparently,  many  members  are  less  than  convinced  we  need  an 
independent  commission  to  oversee  our  surface  transportation  industries. 

In  that  context,  I  appreciate  the  opportunity  to  address  this  panel  and  discuss 
why  I  think  the  ICC  should  be  abolished  and  its  remaining,  necessary  functions 
transferred  to  other  areas. 

The  first  issue  is  savings.  Everyone  involved  in  this  issue — even  the  ICC — esti- 
mates that  transferring  the  ICC  to  the  DOT  and  Justice  Department  would  save 
money.  They  differ  on  the  amount,  but  they  all  agree  that  we  would  save  money. 

The  CBO  scores  my  bill,  H.R.  896,  as  saving  approximately  $25  million  per  year. 
This  legislation  includes  provisions  to  strike  rate  filing  requirements  for  truckers. 
Other  approaches,  without  regulatory  provisions,  would  save  less  money,  but  they 
would  save  money  nonetheless. 

This  consensus  narrows  the  debate  to  whether  the  unique  make-up  of  the  ICC  is 
worth  the  premium  we  pay.  ICC  siipporters  say  yes.  I  say  no. 

One  supposed  benefit  of  the  ICC  is  its  openness.  ICC  supporters  argue  that  an 
independent  commission  is  best  for  all  parties  because  it  operates  in  an  open,  coUe- 
gial  manner.  I  would  suggest  that  the  ICC  is  no  more  open  than  any  other  Federal 
agency. 

Consider  that  the  ICC's  open  deliberation  occurs  at  voting  conferences  twice  a 
nionth.  The  ICC  can  also  handle  proceedings  by  notation  voting,  which  happens  be- 
hind closed  doors.  Last  year,  closed  decisions  out-numbered  open  decisions  by  about 
12  to  1. 

Furthermore,  nothing  prevents  Congress  from  requiring  that  svuface  transpor- 
tation issues  be  conducted  in  open  hearings  at  the  Transportation  Department.  Both 
the  ICC  and  Transportation  have  to  comply  with  the  Administrative  Procedures  Act. 
Parties  appealing  the  decisions  of  either  have  the  same  protections. 

Another  difference  I  have  with  those  who  support  the  ICC  is  on  the  issue  of  ac- 
countability. ICC  supporters  claim  the  Commission  is  more  accountable  than  non- 
independent  agencies.  This  begs  the  question:  Accountable  to  whom? 

Certainly  not  the  president.  The  term  independent  agency  specifically  refers  to 
the  ICC's  independence  from  the  president. 

Nor  is  the  ICC  accountable  to  the  American  people.  No  one  votes  for  the  ICC's 
five  Commissioners,  and  their  staggered  terms  means  they  are  not  answerable  to 
the  president,  our  only  nationally  elected  official. 

Without  executive  oversight,  the  ICC  is  answerable  only  to  its  oversight  and  ap- 
propriation committees  in  the  House  and  Senate.  This  means  the  ICC,  with  national 
jurisdiction  and  power,  is  most  influenced  by  a  handful  of  legislators  representing 
small,  parochial  sections  of  the  country. 

In  other  words,  independent  means  unaccountable.  The  ICC  performs  executive 
functions  without  executive  oversight.  The  men  and  women  who  make  decisions  at 
the  ICC  are  not  directly  answerable  to  any  elected  officials,  and  the  politicians  that 
do  influence  their  work  are  local  rather  than  national. 

When  job-seekers  embellish  their  resvunes  with  exaggerated  titles  and  achieve- 
ments, they  are  guilty  of  puffery.  Some  of  the  arguments  made  in  support  of  the 
ICC  fall  into  the  same  cat^ory.  They  exaggerate  the  importance  of  the  ICC  and  the 
impact  of  moving  it  to  the  Iransportation  Department. 
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First  and  foremost  is  the  filed  rate  doctrine.  Collecting  and  overseeing  the  rates 
filed  by  truckers  requires  a  large  fi-action  of  the  ICC's  resources,  provides  few  if  any 
benefits,  and  should  be  abolished. 

The  "Candy  Cane"  case  recently  highlighted  in  the  Wall  Street  Journal  article  is 
a  good  example.  In  this  case,  the  Commission  has  to  decide  whether  candy  canes 
should  be  charged  a  higher  shipping  rate  than  traditional  candies — ^because  they 
have  a  hook  in  their  end  and  take  up  more  space.  Approximately  one-third  of  the 
ICC's  budget  is  consumed  with  this  sort  of  nonsense. 

Even  legitimate  regulatory  duties  of  the  ICC  tend  to  be  exaggerated  in  defense 
of  the  Commission. 

The  ICC's  rail  abandonment  responsibilities  were  raised  during  last  yearns  debate, 
where  the  ICC  was  painted  as  the  champion  of  hundreds  of  small  communities,  pro- 
tecting them  from  aoandonment  and  isolation  by  saving  their  rail  services. 

Without  contesting  the  importance  of  supervising  rail  services,  I  will  point  out 
that  the  role  the  ICC  plays  in  protecting  communities  was  over-stated. 

Look  at  the  numbers.  Formal  abandonment  filings  averaged  155  requests  affect- 
ing over  3,000  miles  of  track  per  year  in  the  decade  prior  to  the  Staggers  Act.  In 
contrast,  the  last  4  years  formal  filings  have  averaged  16  per  year,  affecting  only 
500  miles  per  year. 

More  importantly,  the  number  of  formal  abandonment  requests  the  ICC  denies — 
cases  where  tiie  ICC  actuallv  steps  in  and  protects  a  community  fi:x)m  abandon- 
ment— has  decreased  from  a  handful  per  year  in  the  1970's  to  average  just  one  per 
year  in  the  1990's. 

I  am  aware  that  the  ICC  places  conditions  on  many  of  the  abandonments  it  ac- 
cepts and  resolves  other  proposed  abandonments  outside  the  formal  process.  My 
Eoint  isn't  that  the  ICC  does  nothing.  My  point  is  that  whatever  the  ICC  does  could 
e  done  by  the  "Transportation  Department  just  as  well  for  less  money. 

The  success  of  the  deregulation  of  the  late-seventies  and  mid-eighties  exposed  the 
fallacy  of  the  ICC's  mission.  Before  deregulation,  the  ICC  blocked  entry  of  new  oper- 
ators, protected  inefficient  operators  from  competition,  and  raised  prices  for  consum- 
ers. 

Since  deregulation,  the  total  nvmiber  of  carriers  has  exploded  giving  shippers 
more  access,  more  choices,  and  lower  shipping  costs.  The  ICC  lost  power  and  autnor- 
ity,  and  consumers  won. 

But  the  ICC  still  costs  consumers.  The  targets  of  undercharge  suits  that  recently 
involved  both  the  ICC  and  Congress  are  consumers  of  trucking  services — not  car- 
riers. The  total  estimated  cost  of  litigating  undercharges?  $27  billion. 

While  I  understand  that  the  ICC  worked  hard  to  alleviate  these  costs,  the  bottom 
line  is  unchanged.  Congress  passes  bad  regulations,  the  ICC  enforces  them,  and  con- 
sumers pay.  That's  not  consumer  protection. 

Which  leaves  Congress  with  an  important  decisions.  Do  we  enact  simple  reforms 
that  benefit  consumers  and  taxpayers,  or  do  we  continue  the  ICC's  legacy  of  protect- 
ing a  few  special  interests  at  the  expense  of  everyone  else? 

Transferring  the  ICC's  functions  to  the  Transportation  Department  will  save 
Uncle  Sam  millions  of  dollars,  save  consumers  billions  of  dollars,  and  make  Federal 
regulation  of  surface  transportation  more  accountable,  more  responsive,  and  more 
open  than  today.  "To  my  mind,  that's  a  simple  choice.  I  hope  my  colleagues  will 
agree. 
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Mr.  Rahall.  John,  do  you  want  to  proceed? 

STATEMENT  OF  HON.  JOHN  R.  KASICH 

Mr.  Kasich.  Yes,  thank  you,  Mr.  Chairman. 

As  you  all  know,  I  like  to  go  from  the  cuff,  but  I  think  that  the 
statement  I  have  is  so  definitive  I  would  prefer  to  read  it  today. 

As  you  know,  members  of  the  committee,  last  year  we  attempted 
a  two-step  process  towards  achieving  the  transfer  of  ICC  functions. 
The  first  step  was  the  proposed  amendment  to  the  appropriations 
bill  to  eliminate  1994  funding  for  the  ICC. 

Our  assumption  was  that,  had  our  amendment  been  adopted, 
Congress  then  would  undertake  the  second  step  of  the  plan,  which 
would  authorize  the  transfer  of  the  ICC  functions  to  DOT.  The 
vote,  interestingly  enough  last  year,  with  a  lot  of  heated  debate, 
was  207  members  in  favor  of  transferring. 

The  Congressional  Budget  Office  estimates  that  transferring  this 
to  DOT  would  save  $15  million  to  $45  million  in  the  first  year,  an- 
nual savings  of  between  $30  million  and  $50  million.  The  ICC  says 
that  the  transfer  would  be  $2  million  in  the  first  year  and  $37  mil- 
lion over  5  years. 

You  know,  the  idea  that  it  is  only  $37  million,  and  I  don't  want 
to  be  playing  a  violin  here,  but  you  know  if  you  want  to  talk  about 
our  districts  and  you  tell  people  you  would  save  just  $37  million, 
they  would  say  it  would  be  great. 

You  need  to  know  that  this  transfer  was  considered  in  the  Al 
Gore  Reinventing  Grovemment,  in  the  draft.  He  dropped  it.  I  can't 
tell  you  exactly  why  he  dropped  it,  but  it  was  considered,  and  I  sus- 
pect that  some  of  the  reasons  why  it  was  dropped  tended  to  be  po- 
litical, but  that  is  part  of  the  whole  process,  but  he  did  recommend 
consolidating  other  things  just  like  the  ICC,  but  aside  from  the 
budgetary  savings,  we  think  ICC  transferring,  it  makes  good  policy 
sense. 

All  over  the  country  people  want  to  streamline  government.  All 
over  the  country  people  want  to  reinvent  government.  That  is  what 
reinventing  government  was  all  about.  We  don't  want  to  abolish  all 
the  functions  of  ICC. 

We  simply  want  to  move  the  functions  to  DOT  in  a  more  efficient 
and  effective  way.  Secretary  Pena  would  then  be  tasked  with  com- 
pleting a  cost-benefit  analysis  of  the  functions  and  the  administra- 
tion decides  which  functions  need  to  be  kept,  and  the  administra- 
tion is  given  discretion  over  the  process  of  this  streamlining. 

Some  claim  the  Agency  has  already  invented  itself  and  is  a 
model  for  the  Nation.  We  don't  believe  it  is  true.  The  number  of 
employees  at  ICC  has  decreased  from  1,946  in  1980  to  619  today, 
but  that  is  because  the  decline  in  the  number  of  employees  is  be- 
cause of  the  fact  that  the  original  functions  of  the  Commission  have 
been  removed. 

The  core  of  the  debate  is  this:  Proponents  of  transferring  the  ICC 
functions  recognizes  the  changes  have  already  occurred  and  simply 
want  to  complete  the  process  of  change.  We  think  opponents  are 
basically  committed  to  the  status  quo. 

Over  the  past  10  years,  we  have  passed  the  Staggers  Act  of  1980 
that  deregulated  the  railroads.  We  passed  the  Motor  Carrier  Act  of 
1980  that  deregulated  the  trucking  industry.  We  passed  the  House- 
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hold  Groods  Transportation  Act  of  1980  that  deregulated  the  moving 
industry,  and  we  had  the  Bus  Regulation  Reform  Act  of  1982  that 
deregulated  the  bus  industry. 

Now,  I  know  there  is  going  to  be  some  argument  that  somehow 
NAFTA  imposes  additional  responsibilities  on  the  part  of  ICC  since 
they  are  supposed  to  do  some  regulating  of  buses  coming  across  the 
border.  We  think  that  is  a  legitimate  function,  but  we  believe  it  ei- 
ther ought  to  be  done  by  Customs  or  can  be  done  within  the  De- 
partment of  Transportation. 

The  main  functions  that  remain  with  the  ICC  include  issuing  op- 
erator certificates  and  keeping  rates  or  tariffs  of  motor  carriers  on 
file.  As  Mr.  Hefley  said,  truckers  submit  their  rates  and  they  put 
them  on  a  shelf,  and  since  1980,  we  found  that  there  have  been 
very  few  complaints. 

The  latest  one,  by  the  way,  involves  a  candy  cane  complaint.  It 
is  a  debate  within  the  candy  industry,  as  I  understand  it.  The 
truckers  have  said  they  need  more  space  in  the  truck  to  accommo- 
date the  loop  in  the  candy  cane  and  therefore  the  rates  that  they 
are  charging  to  ship  candy  canes  is  higher  than  the  rates  that  they 
use  to  ship  something  that  doesn't  have  a  loop  on  it. 

Now,  that  debate  has  still  not  been  resolved,  interestingly 
enough,  by  the  ICC.  Now,  I  think  we  can  solve  that  within  DOT 
without  having  to  have  a  whole  separate  agency. 

The  market  frankly  determines  the  rates.  The  motor  carriers 
don't.  If  a  company  wants  to  know  exactly  what  its  competitors  are 
charging,  the  company  must  hire  an  independent  contractor  to  go 
into  the  ICC  library  to  dig  through  all  this  stuff.  Frankly,  we  just 
think  that  this  filing  is  nothing  more  than  a  formality  and  clearly 
not  a  necessity. 

The  other  functions  at  ICC  include  oversight  and  negotiations  of 
the  undercharge  dilemma,  and  we  just  don't  think,  again,  that  this 
is  a  giant  area  that  can't  be  solved  within  DOT. 

In  fact,  the  GAO,  which  disagree  with  me  to  some  degree,  has 
argued  that  the  whole  trucking  side  of  this  thing  is  procedural  and 
probably  ought  to  be  eliminated.  I  don't  want  to  quote  them  di- 
rectly, but  they  move  in  that  direction,  and  I  don't  want  to  be  inac- 
curate here. 

The  other  functions  of  the  ICC  are  rail,  and  we  maintain  they 
could  be  turned  over  to  DOT,  to  the  Federal  Railroad  Administra- 
tion. Today,  the  ICC  still  oversees  the  abandonment  of  rail  lines, 
but  in  the  past  2  years,  have  denied  only  one  mile  a  year  of  aban- 
donments. 

We  were  aware  the  ICC  places  conditions  on  many  of  the  aban- 
donments it  accepts  and  that  it  resolves  other  abandonments  out- 
side the  formal  process.  But  our  point  is  not  that  the  ICC  does 
nothing.  What  we  are  saying  is  that  this  can  be  handled  within  the 
Department  of  Transportation  just  as  well  and  for  less  money. 

Another  ICC  function  connected  to  railroads,  oversight  of  merg- 
ers and  acquisitions.  It  requires  economic  analysis,  but  frankly, 
DOT  is  involved  in  regulating  the  aviation  industry  and  reviews  all 
aviation  mergers.  It  is  not  consistent  with  a  big  chunk  of  activity 
already  done  in  DOT. 
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The  economic  analysis  is  essentially  the  same.  I  mean,  it  is  dif- 
ferent numbers,  but  the  analysis  is  not  different  when  you  are  look- 
ing at  mergers  of  rail  lines  as  opposed  to  airlines. 

Last  year  we  heard  that  there  was  a  lot  of  independence  of  the 
ICC.  We  think  the  argument  is  a  straw  man.  What  opponents  truly 
fear  is,  we  think,  the  fact  that  they  just  are  not  in  favor  of  signifi- 
cant change.  The  ICC  performs  quasi  judicial  functions.  It  should 
operate  free  of  interference  from  the  White  House,  but  that  doesn't 
require  structural  independence. 

The  IRS,  the  Social  Security  Administration,  the  Board  of  Veter- 
ans' Appeals,  they  adjudicate  hundreds,  if  not  thousands,  of  cases, 
claims  and  other  matters  with  no  influence  from  the  White  House. 

Most  Cabinet  departments  have  the  authority  to  conduct  civil 
penalty  adjudications  in-house  and  many  departments  utilize  ad- 
ministrative law  judges  to  conduct  hearings  and  render  initial  deci- 
sions. 

Under  the  transfer  plan,  the  President,  Treasury  Secretary, 
would  have  responsibility  for  transportation  policy  of  the  Nation. 
We  think  the  President  and  the  Department  of  Transportation 
ought  to  have  the  policy  for  transportation. 

We  think  that  makes  all  the  sense  in  the  world  and  that  is  why 
you  don't  need  an  ICC.  In  terms  of  ICC  independence,  I  don't  be- 
lieve it  gets  sacrificed  by  transferring  the  DOT.  In  terms  of  our 
ability  to  impact  the  process,  the  decisionmaking,  it  is  no  more  dif- 
ficult for  us  to  talk  to  people  within  DOT  than  it  is  the  ICC. 

So  in  a  nutshell,  we  think  that  this  proposal  makes  very  good 
sense.  It  completes  the  reforms  that  have  been  put  in  place  starting 
since  1980.  It  reinvents  government.  It  shrinks  the  section  of  the 
bureaucracy  that  we  don't  think  we  need.  It  saves  money  in  the 
process. 

It  provides  for  greater  efficiency,  and  it  does,  I  think,  essentially 
things  that  our  constituents  would  want  us  to  do  in  this  town  when 
it  comes  to  reinventing  government  and  shrinking  government.  The 
functions  that  are  necessary  can  be  handled  internally  in  DOT. 
Frankly  some  of  the  functions  shouldn't  even  be  carried  out  any- 
more. 

What  I  am  asking  you  to  do  is  to  support  this  when  it  comes  to 
the  House  Floor,  and  I  am  asking  you  to  swing  for  the  fences  on 
this  one.  We  are  not  talking  about  dismantling  the  Department  of 
Transportation,  creating  confusion  and  chaos,  and  inviting  natural 
disaster  in  the  country  by  trying  to  change  the  operation  of  a  bu- 
reaucracy in  this  town  that  we  think  can  operate  more  effectively 
and  more  efficiently  within  the  Department  of  Transportation. 

Mr.  Chairman,  we  appreciate  the  opportunity  to  be  here  today 
and  to  be  able  to  testify  on  what  we  think  is  an  important  decision 
for  the  Congress 

STATEMENT  OF  HON.  TOM  DeLAY 

Mr.  DeLay.  Thank  you,  Mr.  Chairman.  There  is  absolutely  noth- 
ing I  can  add  to  what  the  other  two  have  said.  They  have  elo- 
quently stated  our  case  for  reorganization,  but  let  me  just  say,  this 
is  an  idea  that  has  been  around  for  a  long,  long  time,  as  many  of 
you  know  it,  particularly  those  of  you  who  have  served  on  these 
two  committees  for  a  long  time. 
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All  I  could  say  to  you  is  the  time  is  right.  Politics  aside,  the  time 
is  right.  I  introduced  deregulation  of  trucking  in  the  State  of  Texas 
in  1979  when  I  was  in  the  State  legislature. 

I  can  show  you  the  tire  marks  on  my  back  of  the  number  of  times 
the  trucking  industry  ran  over  me  in  opposition  to  deregulation  of 
trucking  in  Texas.  Just  this  year,  TMTA,  the  Texas  Motor  Trans- 
portation Association,  came  out  in  favor  of  deregulation.  It  took  a 
few  years  for  them  to  see  the  light,  but  they  have  seen  it. 

In  1986,  I  along  with  my  good  friend  and  former  colleague,  Jim 
Moody,  introduced  H.R.  3222,  the  legislation  that  would  have  com- 
pletely deregulated  the  trucking  industry  and  reorganized  the  ICC 
under  the  Department  of  Transportation. 

I  feel  very,  very  strongly  about  this  particular  issue.  This  is  one 
of  those  issues  that  really  stick  in  your  craw,  that  the  ICC  contin- 
ues to  exist  when,  frankly,  I  have  yet  to  see  them  justify  their  ex- 
istence. 

I  am  a  member  of  the  Transportation  Subcommittee  on  Appro- 
priations, although  this  year  I  missed  the  hearing,  I  have  sat 
through  8  years  of  hearings  on  the  ICC,  and  every  year,  they  have, 
in  my  mind,  failed  to  justify  their  existence  because  they  have 
failed  to  justify  anything  that  they  do  that  could  not  be  done  by  the 
Department  of  Transportation. 

Usually,  in  fact,  for  2  years,  if  I  remember  correctly,  and  I  will 
have  to  check  my  figures,  but  I  can  remember  that  the  ICC  Com- 
mission itself  didn't  even  meet  for  2  years,  and  the  world  did  not 
fall  apart. 

Some  might  argue  that  we  shouldn't  reorganize  the  ICC  under 
the  Department  of  Transportation.  I  say  that  it  is  time  because  it 
represents  everything  that  is  being  spoken  here  in  Washington  and 
around  the  Nation,  and  that  is  reinventing  government. 

Last  year,  as  you  know,  the  Vice  President  introduced  a  docu- 
ment that  would  reinvent  government.  Many  of  his  recommenda- 
tions were  based  on  the  consolidation  of  agency  resources  that  were 
either  duplicative  or  simply  unnecessary.  The  Vice  President  failed 
to  go  as  far  as  consolidating  the  ICC  into  the  Department  of  Trans- 
portation. However,  it  is  this  type  of  consolidation  that  he  suggests. 

The  bottom  line  is  that  this  is  a  political  issue.  This  issue  and 
the  subsequent  transfer  of  responsibilities  to  the  DOT  is  exactly 
the  idea  that  Vice  President  Gk)re  has  extrapolated  in  his 
Reinventing  Government  project.  So  you  see,  there  is  a  precedent 
with  regards  to  this  idea. 

This  is  a  chance  for  us  to  put  our  money  where  his  mouth  is,  and 
it  is  a  true  test  on  whether  the  reinvention  of  government  is  pos- 
sible for  all  the  reasons  that  my  colleagues  have  enumerated. 

And  I  have  to  apologize  to  you,  Mr.  Chairman,  because  I  am 
cochairing  a  Welfare  Reform  Task  Force  meeting  20  minutes  ago 
that — with  the  Clinton  administration,  and  I  am  going  to  have  to 
beg  your  forgiveness  and  remove  myself  from  the  table. 

If  you  continue  on,  I  will  return. 

Mr.  Rahall.  After  that  testimony,  Tom,  we  will  let  you  leave  im- 
mediately. 

Mr.  DeLay.  It  was  very  short. 

Mr.  Rahall.  Gary,  you  may  proceed.  You  were  all  introduced,  by 
the  way,  prior  to  your  arrival. 
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STATEMENT  OF  HON.  GARY  A.  CONDIT 

Mr.  CONDIT.  Thank  you,  Mr.  Chairman.  I  apologize  for  being 
late. 

Mr.  MiNETA.  Mr.  Chairman,  before  our  colleague  continues, 
maybe  there  is  even  more  reason  to  keep  Mr.  DeLay  here,  given 
his  reason  for  having  to  leave. 

Mr.  CONDIT.  I  do  apologize,  Mr.  Chairman,  for  being  late.  I  do 
have  a  hearing  going  as  well.  I  will  not  restate  what  has  already 
been  stated.  We  do  have  a  written  statement  for  the  record. 

I  appreciate  your  holding  this  hearing.  I  simply  want  to  make  a 
point  that  we  believe  this  proposal  will  not  weaken  the  current 
Federal  standards.  We  think  it  is  a  good  concept,  one  that  saves 
money  and  we  could  still  do  the  job  with  the  Department  of  Trans- 
portation, and  I  will  be  here  to  answer  any  questions  that  you 
might  have. 

Thank  you. 

Mr.  RAiiALL.  Thank  you,  gentlemen.  We  appreciate  your  being 
with  us  today. 

[The  prepared  joint  statement  of  Mr.  Kasich,  Mr.  Hefley,  Mr. 
Condit,  and  Mr.  DeLay  follows:] 

JoESTT  Statement  of  Representatives  John  R.  Kasich,  Joel  Hefley,  Gary  A. 
CoNDiT,  AND  Tom  DeLay 

Mr.  Chairman  and  members  of  the  subcommittees,  thank  you  for  giving  us  the 
opportunity  today  to  discuss  why  the  time  has  come  to  transfer  the  functions  of  the 
Interstate  Commerce  Commission  to  the  Department  of  Transportation. 

As  you  know,  last  year  we  attempted  to  launch  a  two-step  process  toward  achiev- 
ing this  transfer  of  the  ICC's  functions.  The  first  step  was  our  proposed  amendment 
to  the  Transportation  Appropriations  bill  to  eliminate  fiscal  year  1994  funding  for 
the  Interstate  Commerce  Commission.  Our  assumption  was  that,  had  our  amend- 
ment been  adopted.  Congress  then  would  have  undertaken  the  second  step  of  our 
plan  by  passing  legislation  (H.R.  3127)  authorizing  the  transfer  of  the  ICU's  func- 
tions to  the  Department  of  Transportation.  Our  appropriations  amendment  received 
207  votes. 

The  Congressional  Budget  Office  estimates  that  transferring  the  ICC  to  DOT 
would  save  $15  million  to  $45  million  the  first  year.  In  subsequent  years,  the  an- 
nual savings  would  probably  be  between  $30  million  and  $50  mUlion.  The  ICC  itself 
admitted  last  year  that  the  net  savings  from  the  transfer  would  be  $2  million  in 
the  first  year  and  $37  million  over  5  years. 

The  ICC  scoffed  at  the  idea  of  saving  "only"  $37  million.  But  that  is  a  lot  of  money 
in  Columbus,  Ohio,  Ceres,  California,  Colorado  Springs,  Colorado  and  Sugar  Land, 
Texas.  Any  amount  of  savings  we  can  find  in  the  budget  is  vital  to  bringing  down 
the  deficit,  which  is  projected  to  be  $228  billion  in  fiscal  year  1994.  We  might  also 
note  that  FedersJ  deficit  spending  will  begin  growing  again  later  in  this  decade.  We 
must  make  every  effort  to  curb  this  trend.  Failure  to  do  so  is  simply  irresponsible. 

Aside  fi"om  the  budgetary  savings,  we  think  transferring  the  ICC  makes  good  pol- 
icy sense.  All  over  the  United  States  people  want  to  streamline  government  and 
make  it  more  responsive.  Our  propossd  does  exactly  what  the  Reinventing  Govern- 
ment movement  was  all  about.  We  do  not  abolish  the  functions  of  the  ICC;  we  sim- 
ply move  functions  to  the  DOT.  Then  Secretary  Pena  is  tasked  with  completing  a 
cost-benefit  analysis  of  the  functions  and  the  administration  decides  which  functions 
to  keep.  The  administration  is  given  discretion  over  the  process  of  streamlining. 

Some  claim  that  the  Agency  has  already  reinvented  itself  and  is  a  model  for  the 
Nation.  This  is  simply  untrue.  Yes,  the  number  of  employees  at  the  ICC  has  de- 
creased from  1,946  in  1980  to  619  today.  But  the  decline  in  the  number  of  employ- 
ees is  not  because  of  new  found  efficiencies.  Instead,  the  reductions  occurred  because 
almost  all  of  the  original  functions  of  the  Commission  have  been  removed. 

The  core  issue  of  the  ICC  debate  is  this:  Proponents  of  transferring  the  ICC's 
functions  recognize  the  changes  that  already  have  occurred  and  simply  want  to  com- 
plete the  process  of  change.  Opponents  are  committed  to  protecting  a  relic  of  the 
19th  century  regardless  of  today's  realities. 


22 

Over  the  past  10  years,  major  deregulation  has  occurred — slicing  the  responsibil- 
ities of  the  Commission  to  mere  vestiges  of  what  they  once  were.  These  deregulation 
steps  included: 

— ^The  Staggers  Act  of  1980  deregulated  the  Railroads; 

—The  Motor  Carrier  Act  of  1980  deregulated  the  Trucking  Industry; 

—The  Household  Goods  Transportation  Act  of  1980  deregulated  the  Moving  in- 
dustry; 

—The  Bus  Regulation  Reform  Act  of  1982  deregulated  the  Busing  Industry. 

the  main  functions  that  remain  with  the  ICC  in  the  motor  carrier  area  include 
issuing  operating  certificates  and  keeping  the  rates  (or  tariffs)  of  motor  carriers  on 
fQe.  The  ICC  library  is  full  of  shelves  and  shelves  of  the  rates  of  motor  carriers, 
but  no  trucking  company  comes  to  look  at  them  to  determine  their  rates.  The  mar- 
ket determines  rates.  If  a  company  wants  to  know  exactly  what  its  competitors  are 
charging,  the  company  must  hire  an  independent  contractor  to  go  into  the  ICC  li- 
brary, mg  through  mounds  of  paper  and — with  any  luck — find  the  price  for  a  par- 
ticular route.  This  "filed  rate  doctrine,"  and  the  issuance  of  operating  certificates, 
are  practices  that  remain  on  the  books  as  formalities — not  as  necessities. 

The  other  function  the  ICC  must  carry  out  in  its  motor  carrier  responsibilities  in- 
cludes oversight  of  negotiations  from  the  undercharge  dilemma.  Last  year  when 
Congress  passed  the  Negotiated  Rates  Act  of  1993  to  solve  the  undercharge  dilemma 
the  workload  fi-om  this  legislation  was  given  to  the  ICC.  After  these  cases  are  set- 
tled, however,  there  will  be  no  more  work  in  this  area  for  the  ICC.  Oversight  of  this 
resolution  and  the  employees  who  are  in  charge  of  the  process  could  easily  be  moved 
over  to  DOT.  When  the  cases  have  been  resolved,  the  employees  can  be  more  effi- 
ciently used  for  other  purposes  within  DOT. 

As  far  as  the  rail  functions  of  the  ICC  are  concerned,  we  maintain  they  could  eas- 
ily be  turned  over  to  DOT  to  the  Federal  Railroad  Administration.  Today,  the  ICC 
still  overseas  the  abandonment  of  rail  lines,  but  in  the  past  2  years  have  denied 
only  one  mile  a  year  of  abandonments.  We  are  aware  that  the  ICC  places  conditions 
on  many  of  the  abandonments  it  accepts,  and  that  it  resolves  other  pro|)osed  aban- 
donments outside  the  formal  process.  But  our  point  is  not  that  the  iCC  does  noth- 
ing. What  we  are  saying  is  that  what  the  ICC  does  can  be  done  by  the  Department 
of  Transportation  just  as  well,  and  for  less  money. 

Another  ICC  function  connected  to  railroads — oversight  of  mergers  and  acquisi- 
tions— requires  economic  analysis  that  is  no  different  from  other  types  of  economic 
analysis  done  at  DOT.  For  example,  DOT  regulates  entry  into  the  aviation  industry 
and  reviews  all  aviation  mergers.  Why  not  expand  the  ninctions  of  DOT  to  include 
rail? 

On  the  floor  last  year,  we  heard  over  and  over  that  the  transfer  we  propose 
threatens  the  "independence"  of  the  ICC.  This  argvunent  is  a  straw  man.  What  oppo- 
nents truly  fear  is  tne  accountability  that  would  result  from  our  proposal. 

The  ICC  performs  quasi-judicial  functions  and  should  operate  free  of  interference 
from  the  White  House,  but  that  does  not  require  structural  independence.  The  IRS, 
the  Social  Security  Administration,  and  the  Board  of  Veterans  Appeals  adjudicate 
hundreds  if  not  thousands  of  cases,  claims,  and  other  matters,  with  no  influence 
from  the  White  House.  Most  Cabinet  Departments  have  authority  to  conduct  civil 
penalty  adjudications  in-house  and  many  Departments  utilize  administrative  law 
judges  to  conduct  hearings  and  render  initial  decisions.  The  application  of  the  Ad- 
ministrative procedures  Act,  which  applies  to  all  administrative  agencies  alike,  en- 
sures the  impartiality  of  these  proceedings. 

Under  our  transfer  plan,  the  president  and  the  transportation  secretary  would 
have  responsibility  for  the  transportation  policy  of  the  Nation.  What  is  so  unreason- 
able about  this? 

The  ICC's  "independence"  would  not  be  sacrificed  by  transferring  its  functions  to 
the  DOT.  Nothing  prevents  Members  of  Congress  from  writing,  contacting,  or  seek- 
ing to  participate  in  DOT  proceedings.  DOT  has  the  same  duty  as  the  ICC  currently 
does  to  come  oefore  Congress  in  response  to  demands. 

We  have  every  confidence  that  Secretary  Pena  and  the  employees  of  the  Depart- 
ment of  Transportation  are  capable  of  handling  the  functions  of  the  ICC.  We  pro- 
pose moving  the  functions  to  DOT  and  allowing  60  days  for  a  cost-benefit  study  to 
be  completed  by  the  Secretary  determining  which  functions  should  stay  and  which 
should  go.  In  our  amendment,  we  plan  to  give  the  Secretary  an  additional  $15  mil- 
lion to  handle  moving  expenses  and  any  additional  costs  the  transition  might  incur. 
Mr.  Chairman  and  members  of  the  subcommittees,  we  believe  this  proposal  is  rea- 
sonable and  deserves  your  consideration  and  support. 

Mr.  Rahall.  I  would  like  to  ask  the  panel  one  question  in  par- 
ticular. Chair  McDonald  is  going  to  testify  in  a  few  minutes  and 
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she  is  presenting  a  novel  concept  in  regard  to  the  Commerce  clause 
of  the  Constitution;  she  states  that  the  clause  gives  the  Congress, 
not  the  Executive  Branch,  the  power  to  regulate  interstate  com- 
merce among  the  States.  Therefore,  she  maintains  that  the  ICC 
serves  as  an  arm  of  the  Congress  in  carrying  out  our  responsibil- 
ities under  the  Commerce  clause  of  the  Constitution,  and  in  fact 
the  ICC  was  made  an  independent  arm  of  the  Congress  in  1889, 
2  years  after  its  establishment. 

It  is  an  interesting  proposition.  I  would  like  your  comments  be- 
cause in  effect,  the  suggestion  is  that  transferring  the  ICC's  func- 
tions to  an  executive  branch  agency,  such  as  the  DOT,  may  conflict 
with  the  Commerce  clause  in  the  U.S.  Constitution. 

Joel,  do  you  have  any  comments  on  that? 

Mr.  Hefley.  Well,  that  might  have  been  more  true,  Mr.  Chair- 
man, when  the  ICC  had  anything  to  do.  They  have  so  very  little 
to  do  right  now. 

Consider  the  filings,  for  instance,  if  you  go  over  there  and  you 
see  this  big  room  with  all  of  these  dusty  filings  and  no  one  does 
anything  with  them  except  shuffle  the  paper  and  put  them  in 
there,  and  that  is  a  third  of  what  they  do. 

We  would  propose  in  our  bill,  H.R.  896,  to  even  eliminate  most 
of  the  rest  of  what  they  do  except  for  railroads.  That  mostly  has 
to  do  with  abandonments  and  that  kind  of  thing.  So,  no,  I  don't 
think  that  is  a  factor,  that  there  is  a  constitutional  question  here. 

Mr.  Kasich.  Well,  first  of  all,  I  would  say,  Mr.  Chairman,  that 
one  of  the  recommendations  that  the  GAO  has  made  is  that  you 
make  the  ICC  an  independent  commission  within  the  Department 
of  Transportation,  and  put  them  under  the  ceiling  of  DOT  employ- 
ees. I  really  don't  have  any  objection  to  that. 

What  I  am  interested  in  doing  is  shrinking  the  bureaucracy  and 
still  carrying  on  the  functions  and  they  can  be  handled  within 
DOT. 

Frankly,  if  you  went  back  to  West  Virginia  and  made  an  argu- 
ment— maybe  I  should  make  the  argument  my  way.  If  I  went  back 
to  Columbus,  Ohio,  and  I  told  people  in  Columbus,  Ohio — I  don't 
want  to  presume  what  you  would  argue — ^but  if  I  went  back  to  Co- 
lumbus, Ohio  and  made  the  argument  that  we  couldn't  put  the 
ICC,  which  has  been  a — included  in  a  series  of  very  interesting  ar- 
ticles on  the  front  page  of  the  Wall  Street  Journal,  this  old  Agency 
into  the  Department  of  Transportation  and  create  a  firewall  within 
there  for  them  to  carry  out  their  functions  because  this  would 
somehow  eliminate  the  ability  of  there  to  be  some  kind  of  a  con- 
stitutional— ends  the  constitutional  division  and  says  that  they  are 
somehow  not — they  are  an  arm  of  the  Congress  rather  than — ^you 
know,  than  an  independent  operation,  people  would  look  at  me  like, 
you  know,  what  are  you  talking  about?  They  would  say,  let's  con- 
solidate and  let's  streamline. 

The  question  is,  can  the  functions  of  the  ICC  be  handled  in  an 
independent  way  within  the  Department  of  Transportation.  I  main- 
tain they  can.  The  same  way  that  the  Veterans'  Administration 
handles  veterans'  claims,  the  Social  Security  Department  handles — 
I  mean,  I  believe  it  can  be  done  in  an  independent  way  and  can 
be  done  efficiently  and  effectively,  in  addition  to  the  argument  that 
most  of  the  functions  of  the  ICC  are  formalities.  Not  all.  Some  of 
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them  are  very  important.  But  I  think  that  they  can  clearly  be  done 
within  DOT  without  violating  some  constitutional  arrangement 
that  we  have  created. 

Mr.  CONDIT.  I  don't  have  much  to  add  to  that.  Set  aside  the  con- 
stitutional question.  I  can't  see  why  Congress  can't  have  as  much 
influence  in  the  Department  of  Transportation  as  the  ICC,  if  we  do 
that. 

I  think  things  we  already  do  in  terms  of  influencing  the  ICC,  we 
can  do  if  we  make  these  transfers. 

Mr.  Rahall.  Chairman  Swift. 

Mr.  Swift.  Thank  the  Chair. 

Everyone  quotes  the  GAO  and  fortunately,  we  are  going  to  have 
the  GAO  to  talk  for  itself  later  in  the  hearing,  and  that  may  be 
helpful. 

But  it  is  interesting  to  me  to  note  that  they  say,  and  this  is  our 
most  recent  report:  "Our  review  indicates  that  this  independence  is 
an  important  attribute  valued  by  all  sectors  of  the  transportation 
community.  The  consensus  was  that  there  are  special  benefits  to 
having  an  independent  regulatory  Agency,  such  as  the  ICC,  to  ad- 
judicate disputes  and  resolve  issues  affecting  rail  transportation.  In 
particular,  some  representatives  said  that  small  carriers  and  ship- 
pers could  be  hurt  the  most  since  they  would  not  have  the  re- 
sources to  litigate  their  disputes  in  court  if  there  were  no  ICC." 

Then  you  go  on,  and  your  argument  is  based  primarily  on  the 
fact  that  it  will  save  money.  And  the  GAO  has  been  quoted  as  a 
source  for  saying,  we  will  save  money.  I  would  quote  from  the  same 
report,  page  15,  "The  ICC  continues  to  perform  a  number  of  impor- 
tant rail  functions  that  remain  necessary  as  long  as  there  are  cap- 
tive shippers  and  market-dominant  railroads.  These  functions  could 
conceivably  be  transferred  to  DOT  or  DOJ,  but  it  is  not  clear 
whether  the  benefits  would  be  significant  and  there  is  the  potential 
for  the  loss  of  independence  in  the  decisionmaking  process." 

Page  13,  "If  the  ICC's  rail  responsibilities  and  functions  are  of- 
fered to  DOT  or  DOJ,  both  agencies  will  likely  need  to  acquire  the 
necessary  staffs  and  expertise  if  they  are  to  handle  these  duties  in 
the  same  manner  as  the  ICC.  DOT's  Federal  Railway  Agency  ac- 
knowledged the  need  for  both  staff  and  expertise." 

Page  2,  "ICC's  responsibilities  for  regulating  railroads  would  be 
transferred — could  be  transferred  to  DOT  or  the  Department  of 
Justice.  However,  transfer  could  compromise  the  independence  of 
the  decisionmaking  process  without  generating  meaningful  cost 
savings." 

Comments? 

Mr.  Kasich.  Let  me  answer  that  directly.  First  of  all,  what  the 
GAO  says  is  that  they  think  there  is  some  need  to  have  independ- 
ence, but  they  say  ICC  can  be  made  an  independent  Commission 
within  DOT.  That  basically  achieves  what  we  want.  We  want  the 
ceilings  to  be  kept  where  they  are. 

Mr.  Swift.  I  would  suggest  they  say  that  is  an  option.  You  say 
they  could  do  it.  They  say  there  are  no  savings  associated  with  it. 
They  say  there  are  no  savings  associated  with  it. 

Mr.  Kasich.  The  FERC,  Federal  Energy  Regulatory  Commission, 
was  made  part  of  the  Department  of  Energy,  but  let  me  go  on  to 
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I: 

say  to  Chairman  Swift  that  I  h^e  been  a  defender  of  the  GAO  on 
the  Floor  of  the  House. 

I  have  defended  the  GAO  when  there  have  been  Republican  at- 
tacks on  the  GAO.  I  respect  them,  but  they  are  not  the  Bible  when 
it  comes  to  how  I  want  to  write  a  policy. 

Furthermore,  the  Bible,  according  to  the  President  on  how  we 
are  going  to  make  budget  estimates,  are  not  the  GAO  but  the  CBO, 
and  my  budget  estimate  savings  come  from  the  Congressional 
Budget  Office. 

In  a  letter  from  Mr.  Reischauer  in  September  of  1993,  he  predicts 
that  the  1994  savings  would  be  between  $15  and  $45  million.  In 
subsequent  years,  the  annual  savings  would  probably  be  between 
$30  and  $50  million.  That  is  from  Dr.  Reischauer  at  the  Congres- 
sional Budget  Office. 

Mr.  Swift.  Well,  reclaiming  my  time.  I  would  point  out  that  you 
guys  started  quoting  the  GAO  to  me.  I  am  only  quoting  the  GAO 
back.  Now,  if  it  serves  as  a  sufficient  authority  for  you  to  use  it, 
certainly  it  is  a  sufficient  authority  for  me  to  use  it. 

In  addition,  I  would  like  to  point  out  that  it  is  reported  that,  ac- 
cording to  FERC  officials,  there  were  few,  if  any,  cost  savings  in 
its  move  to  DOE  because  the  integration  was  a  simple  transfer  of 
functions  with  no  reduction  in  staff  or  budget.  You  are  hunting  for 
savings  that  aren't  there. 

Mr.  Kasich.  Mr.  Chairman,  let  me  respond  to  that.  First  of  all, 
the  savings  are  there,  as  certified  by  the  Congressional  Budget  Of- 
fice. The  reason  I  refer  to  the  GAO  report  is  because  the  GAO  does 
say  this  is  their  opinion,  and  frankly,  I  don't  agree  with  them.  I 
think  they  are  playing  inside  the  Beltway.  The  GAO  says  if  there 
is  a  presumption  of  independence,  that  problem  can  be  solved  with- 
in DOT,  doing  precisely  what  you  want  to  do. 

If  this  committee  would  come  out  for  eliminating  the  ICC  and 
creating  an  independent  section  within  the  DOT,  maybe  we  could 
work  something  out.  But  our  interest  is  in  saving  the  money,  con- 
solidating the  bureaucracies,  and  eliminating  many  of  the  different 
provisions;  for  example,  we  don't  think  there  needs  to  be  an  Office 
of  Congressional  and  Legislative  Affairs  that  taxpayers  are  paying 
for,  separate  from  the  Department  of  Transportation. 

Mr.  Swift.  You  are  amplifying  beyond 

Mr.  Kasich.  Mr.  Chairman,  could  I  finish  my  response? 

Mr.  Swift.  You  are  not  being  responsive  to  me,  and  I  have  the 
time,  not  the  Chair.  You  are  not  being  responsive  to  me.  You  are 
filibustering  on  some  associated  issue. 

The  point  I  want  to  make  is  that  you  have  decided  you  are  going 
to  trust  the  Congressional  Budget  Office,  but  you  don't  trust  GAO, 
unless,  of  course,  you  happen  to  agree  with  GAO. 

Mr.  Kasich.  Let  me  say,  Mr.  Chairman,  I  don't  agree  with  the 
GAO.  I  agree  with  parts  of  what  they  say.  My  writing  the  bill  to 
combine  the  ICC  into  the  Department  of  Transportation  was  not 
written  by  the  GAO.  It  was  written  by  the  four  of  us,  and  we  think 
it  makes  sense.  And  I  am  just  referring  to  a  GAO  report  that 
points  out  certain  things  that  £ire  valid.  But  they  are  not  the  ones 
that  are  going  to  write  the  law. 

Mr.  Swift.  My  time  is  exhausted,  but  any  one  of  us,  if  we  are 
allowed  to  pick  and  choose  from  any  given  authority,  can  prove  any 
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case  we  want.  And  you  are  picking  and  choosing  among  authorities, 
and  that  is  not  fair.  And  what  it  really  goes  down  to  is,  that  it  dem- 
onstrates, I  think  conclusively,  the  fact  that  the  authorizing  com- 
mittees need  to  examine  this  carefully,  they  need  to  sort  through 
this,  so  it  is  not  somebody  sitting  in  a  Budget  Committee  or  sitting 
somewhere  else  that  is  kind  of  pulling  out  of  the  air  what  they 
choose  to  believe. 

You  really  need  to  establish  the  facts.  And  that  is  what  both  of 
these  committees  do  and  are  doing.  And  that  is  where  these  deci- 
sions should  be  made. 

I  5deld  back. 

Mr.  Rahall.  Chairman  Mineta. 

Mr.  Mineta.  Are  we  going  to  break  for  a  vote? 

Mr.  Rahall.  Let  me  get  a  feel  from  my  colleagues  of  how  many 
questions  they  want  to  ask. 

Mr.  Mineta.  Let  me  very  quickly — do  you  have  other  questions? 

Mr.  Rahall.  We  may  be  able  to  wrap  it  up. 

Mr.  Mineta.  Joel,  in  your  Floor  statement  last  year  in  support 
of  your  amendment  to  zero  out  the  funding  for  the  ICC,  you  had 
indicated  that  passage  of  the  amendment  would  have  saved  ap- 
proximately $30  million  annually  and  that  you  could  take  a  shell 
of  the  regulations  that  would  be  left  for  the  ICC  to  regulate. 

I  am  wondering  what  you  feel  would  comprise  the  shell  list  of 
regulations,  which  you  felt  they  ought  to  be  dealing  with. 

Mr.  Hefley.  In  our  proposal,  we  would  move  the  railroad  regula- 
tion over  there.  The  confusion  Mr.  Swift  has  over  here  is  he  is  ze- 
roed in  on  the  railroad  thing,  and  the  GAO  said  it  wouldn't  save 
any  money  on  just  the  railroad  part.  But  if  you  drop  most  of  the 
rest  of  it,  everything  from  the  congressional  liaison  to  the  bureauc- 
racy over  there  to  the  Commissioners  themselves,  you  drop  that; 
and  that  is  where  you  get  the  savings  of  up  to  $45  million,  as  Mr. 
Kasich  said.  And  we  used  kind  of  a  middle  figure  last  year  of  $32 
million. 

We  would  do  away  with  the  filings  and  so  forth.  The  main  thing 
we  would  transfer  over  would  be  the  railroad  portion  of  it,  which 
isn't  a  very  big  portion,  as  I  and  others  have  stated.  It  is  still  not 
much  there,  but  there  is  some. 

Mr.  Mineta.  You  also  use 

Mr.  Kasich.  Let  me  respond,  if  I  could,  Norm. 

What  we  try  to  do,  what  we  are  going  to  be  offering,  we  would 
permit  the  Secretary  of  Transportation  to  decide  which  functions 
he  or  she  wanted  to  keep.  That  is  my  intent. 

I  am  not  going  to  decide  what  they  ought  to  have  or  ought  not 
to  have.  But  they  would  operate  within  the  ceiling  of  DOT  total 
number  of  employees,  and  they  may  think  some  functions  are  use- 
ful, and  they  may  seek  to  transfer  some  employees  from  the  ICC 
over  to  the  DOT  to  capture  that  expertise.  I  think  that  is  great,  too. 

There  is  more  attrition  than  the  600-plus  employees  at  the  ICC 
every  year  in  DOT.  They  can  literally  transfer  the  whole  operation 
over  there  and  still  be  under  their  ceilings  as  a  result  of  attrition. 

I  wouldn't  think  they  would  need  to  do  that,  but  it  would  permit 
them  to  do  it  and  permit  them  to  prioritize  which  functions  they 
think  ought  to  remain. 
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Mr.  MiNETA.  John,  you  used  the — for  example,  there  are  Veter- 
ans Appeals  Boards  in  the  Department  of  Veterans  Affairs;  they 
are  independent,  and  ICC  could  be  independent  under  the  DOT.  It 
seems  to  me  the  Veterans  Appeals  Boards  are  dealing  with  individ- 
uals who  are  not  happy  with  the  decision  made  by  the  bureaucracy, 
and  as  individuals,  they  are  now  seeking  some  hearing  to  get  an 
appeal,  because  they  are  only  going  to  get  $212  on  their  pension 
or  whatever. 

But  it  seems  to  me  the  ICC  is  dealing  with  a  much  broader  cat- 
egory— sector  of  our  economy.  They  are  not  dealing  necessarily 
with  just  a  single  transportation  company.  They  are  dealing  with 
a  class  of  an  industry,  so  that  they  do  take  a  very  much  different 
approach,  and  that  is  why  it  seems  to  me  the  country  has  been  well 
served  by  their  independence,  rather  than  being  a  part  of  a  depart- 
ment. 

And  this  goes  beyond  just,  how  much  can  we  save  in  terms  of 
dollars?  It  goes  to,  why  is  it  that  the  ICC  was  established  as  an 
independent  body  from  the  executive  branch?  And  it  seems  to  me 
that  those  kinds  of  basic  issues  ought  to  be  addressed  rather  than 
whether  we  can  really  save  $26  million  or  $30  million,  because  I 
think  there  are  a  lot  of  ways  we  can  save  money,  no  question  about 
it. 

Last  year,  it  didn't  seem  to  make  any  sense  to  me  to  eliminate 
just  the  funding  of  ICC,  because  all  the  rules  and  regulations  and 
the  laws  were  still  in  place.  So  even  if  you  had  been  successful  in 
getting  through  your  amendment,  the  industries  would  still  have 
been  subjected  to  the  rules,  regulations,  and  the  laws,  because  that 
would  still  have  been  in  place. 

But,  anyway,  what  I  would  like  to  do  is  go  back  to  the  basic  con- 
tention about  your  Military  Appeals  Board  analogy  and  the  ICC, 
because  I  think  they  are  vastly  different. 

Mr.  Kasich.  The  fundamental  question  is,  could  the  Department 
of  Transportation  be  able  to  perform  a  function  of  resolving  some 
of  these  disputes,  keeping  in  mind  the  fact  that  most  things  are  not 
disputed.  In  fact,  in  the  abandonment  issue  in  1989,  there  were 
two  that  were  denied.  In  1990,  there  was  one;  in  1991,  there  was 
zero;  in  1992,  two;  and  in  1993,  one. 

I  know  some  of  these  were  resolved  informally,  but  when  they 
have  to  formally  make  a  decision,  you  can  count  them  on  one  hand. 
What  I  am  saying  to  you  is,  I  believe  that  in  the  Department  of 
Transportation,  they  clearly  can  make  an  independent  decision 
that  is  in  the  best  interests  of  all  parties  involved;  plus,  I  think, 
Mr.  Mineta,  that  the  concept  of  being  able  to  shrink  bureaucracies 
is  a  very  positive  and  good  one. 

I  don't  think  we  are  going  to  find  out  that  we  can't  resolve  aban- 
donment of  rail  lines  if  we  suddenly  put  this  apparatus  into  the 
Department  of  Transportation. 

Mr.  Rahall.  We  have  to  go  vote.  This  panel  is  excused. 

[Brief  recess.] 

Mr.  Rahall.  The  subcommittee  will  resume  its  sitting. 

We  sincerely  regret  that  long  recess  but  there  were  many  votes 
on  the  Floor  that  were  coming  all  together  and  we  should  be  safe 
now  for  awhile. 
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The  subcommittees  will  now  hear  from  a  panel  consisting  of  the 
Honorable  Gail  McDonald,  Chair  of  the  Interstate  Commerce  Com- 
mission. She  is  accompanied  by  the  Honorable  Karen  Phillips,  Vice 
Chair,  Interstate  Commerce  Commission,  Honorable  J.J.  Simmons 
III,  Commissioner,  and  the  Honorable  Linda  Morgan,  Commis- 
sioner, ICC. 

Honorable  Commissioner,  we  appreciate  your  being  with  us 
today  and  again,  we  regret  having  tested  your  patience  as  we  have 
and  we  will  be  ready  to  listen  to  your  testimony  at  this  point. 

Ms.  McDonald.  Thank  you.  Chairman  Rahall.  Please  cut  me  off 
if  you  need  time  or  if  you  want  to  rearrange  things. 

Mr.  Rahall.  The  floor  is  yours — I  will  say  that  we  do  have 
everybody's  testimony,  and  it  will  be  made  a  part  of  the  record  as 
with  all  witnesses  as  if  actually  read.  You  may  proceed  in  whatever 
manner  you  desire. 

STATEMENTS  OF  HON.  GAIL  C.  McDONALD,  CHAIRMAN,  INTER- 
STATE COMMERCE  COMMISSION,  ACCOMPANIED  BY  KAREN 
BORLAUG  PHILLIPS,  VICE  CHAIRMAN;  J.J.  SIMMONS  HI, 
COMMISSIONER;  LINDA  MORGAN,  COMMISSIONER;  AND 
HENRI  F.  RUSH,  GENERAL  COUNSEL 

Ms.  McDonald.  Thank  you.  My  colleagues  and  I  are  glad  to  be 
here  this  afternoon  and  we  have  with  us  ICC  General  Counsel, 
Henri  Rush.  We  are  delighted  to  have  this  opportunity  to  discuss 
the  Commission's  duties  and  to  answer  your  questions. 

I  would  like  to  start  by  emphasizing  that  we  are  a  product  of  the 
Congress.  We  were  created  by  you.  We  are  defined  and  funded  by 
you,  and  our  ultimate  responsibility  is  to  fulfill  your  mandates.  You 
established  the  Commission  as  an  independent  quasi-legislative, 
quasi-judicial  body  and  you  gave  us  oversight  and  enforcement 
functions,  as  well. 

Generally,  ours  is  a  balancing  act.  We  are  by  your  mandate  con- 
stantly weighing  competing  forces:  the  economic  health  of  a  rail- 
road, the  importance  of  a  line  to  local  shippers,  the  needs  of  a  rural 
community,  and,  always,  the  national  interest  in  an  adequate  and 
competitive  transportation  system. 

Congress  determined  that  we  should  be  independent  when  we  set 
standards  and  settle  disputes  among  such  interests  in  order  to 
keep  our  decisions  free  from  partisan  politics  and  parochial  pres- 
sures. We  believe  our  Agency's  blend  of  expertise  and  impartiality 
has  served  this  Nation  well. 

As  you  pointed  out,  the  ICC's  efficiencies  are  one  of  the  best  kept 
secrets  in  Washington.  Since  1979,  we  have  absorbed  budget  and 
staff  cuts  of  approximately  70  percent.  These  cuts,  of  course,  were 
made  possible  by  several  major  pieces  of  legislation  in  the  early 
1980's  that  reshaped  our  regulatory  role  over  the  rail,  trucking  and 
bus  industries.  The  changes  called  for  reliance  on  market  forces 
and  for  regulation  to  be  interposed  only  where  market  forces  do  not 
assure  adequate  service  at  reasonable  prices.  These  industries, 
however,  were  not  completely  deregulated.  The  Commission  still 
exercises  important  functions,  carefully  tailored  to  the  service  con- 
cerns of  each  mode. 

The  Staggers  Act  removed  cumbersome  regulation  at  a  time 
when  the  economic  health  of  the  railroad  industry  was  seriously 
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threatened.  Congress'  decision  to  allow  the  rail  industry  to  operate 
in  a  less  restrictive  environment  has  proven  successful,  as  shown 
by  the  renewed  economic  strength  of  the  industry. 

Concurrently,  the  Congress  built  in  safeguards  to  protect  the 
public  interest  and  entrusted  those  to  the  ICC.  We  continue  to  bal- 
ance the  often-conflicting  concerns  of  railroads.  States  and  local 
communities,  shippers  and  our  national  defense  in  rail  matters. 

While  most  railroad  traffic  today  is  subject  to  the  competition 
from  other  modes,  a  significant  number  of  shippers  remain  captive 
to  service  from  only  one  railroad.  The  potential  for  abuse  of  market 
power  in  those  settings  requires  government  oversight  to  protect 
captive  shippers  from  unreasonably  high  rates. 

Again,  we  must  balance  the  interests  of  shippers  in  affected  com- 
munities with  the  railroad's  need  to  maintain  adequate  revenues. 
But  let  me  emphasize,  we  do  not  interfere  with  carrier  pricing  of 
other  competitive  traffic.  Where  there  are  competitive  market 
forces.  Congress  has  wisely  directed  us  to  let  those  forces  work. 

The  Commission  is  responsible  for  scrutinizing  rail  mergers.  In 
the  past  two  decades,  the  rail  industry  has  consolidated  from 
roughly  20  class  one  carriers  down  to  10.  Market  forces  continue 
to  demand  more  efficient  rail  transportation,  creating  the  possibil- 
ity of  additional  mergers. 

Our  congressional  mandate  is  to  ensure  that  adequate  services 
are  maintained  and  that  competition  continues.  We  guard  against 
monopoly  effects  and  insure  that  adversely-affected  rail  employees 
are  protected.  In  this,  as  in  so  many  of  our  tasks,  I  see  us  as  free 
market  protectors,  as  free  market  enhancers. 

The  Commission  also  oversees  the  transfer,  lease,  sale  and  other 
uses  of  individual  rail  lines.  In  assessing  these  transactions  or  in 
resolving  disputes  which  arise  from  them,  the  Commission  must 
consider  the  effects  on  a  wide  variety  of  public  and  private  inter- 
ests, including,  again,  employees. 

As  an  example,  the  Commission  has  before  it  now  a  case  in 
which  we  must  resolve  a  dispute  regarding  the  compensation  that 
Amtrak  should  pay  CONRAIL  for  the  use  of  its  tracks.  As  an  inde- 
pendent Agency,  the  ICC  is  best  suited  to  adjudicate  this  kind  of 
case. 

By  contrast,  DOT  would  not  be  as  well  suited  to  handle  such  a 
dispute  since  DOT  has  a  financial  and  policy  interest  in  promoting 
Amtrak.  The  Commission  also  monitors  rail  car  allocation  during 
times  of  shortage  and  surplus  and  assesses  the  reasonableness  of 
rail  car  supply  practices.  In  April,  the  Commission  held  a  public 
conference  in  Omaha,  Nebraska,  on  the  issue  of  grain  car  supply. 
In  this  instance,  the  Agency  served  as  a  needed  facilitator  among 
a  wide  range  of  competing  interests:  farmers,  consumers,  ports, 
railroads,  rail  car  manufacturers  and  States. 

When  a  railroad  wants  to  abandon  one  of  its  lines,  we  again  bal- 
ance competing  interests.  Proposals  to  abandon  lines  are  often  con- 
tentious, as  reflected  by  the  volume  of  congressional  mail  we  re- 
ceive on  such  issues.  I  will  look  at  a  typical  abandoned  case  in  a 
moment,  but  for  now  I  would  like  to  point  out  a  related  initiative, 
the  Rails-to-Trails  Program  that  Congress  charged  the  ICC  with 
administering. 
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This  innovative  program  preserves  abandoned  rail  rights-of-way 
for  possible  future  use,  while  creating  trails  for  public  use.  Since 
1986,  over  1,400  miles  have  been  designated  for  preservation  and 
trail  use.  Several  lines  have  now  been  restored  to  active  rail  serv- 
ice, after  being  rail  banked  in  this  program. 

A  cornerstone  of  our  rail  regulatory  framework  is  our  congres- 
sionally-delegated  authority  to  tailor  rail  regulation  to  current 
needs  by  exempting  carriers,  services  or  transactions  that  do  not 
need  regulatory  scrutiny.  Using  the  exemption  authority,  we  are 
continually  evaluating  the  proper  level  of  regulation.  This  fine-tun- 
ing allows  the  Commission  to  be  fully  responsive  to  a  dynamic 
transportation  environment. 

Let  me  now  turn  briefly  to  the  trucking  industry.  The  Motor  Car- 
rier Act  of  1980  relaxed  trucking  entry  standards,  affording  the 
public  fully  competitive  truck  transportation.  The  Commission, 
however,  retained  its  responsibility  to  guard  against  uninsured  car- 
riers— against  uninsured  carriers  from  obtaining  operating  rights. 

The  Commission  also  adjudicates  and  mediates  dealings  between 
thousands  of  owner/operators  and  motor  carriers,  and  enforces  pro- 
hibitions against  illegal  loading  and  unloading  practices,  so-called 
lumping  abuses  which  Congress  has  prohibited. 

We  are  responsible  also  for  insuring  that  motor  carrier  rates  and 
practices  are  reasonable  and  not  discriminatory.  Accordingly,  com- 
mon carriers  are  required  by  statute  to  publish  their  rates  in  tariffs 
filed  with  the  ICC.  Some  think  these  filings  enhance  the  free  mar- 
ket mechanism  by  enabling  both  shippers  and  competing  common 
carriers  to  compare  rates  and  services. 

In  the  Negotiated  Rates  Act  of  1993,  Congress  amplified  the 
Commission's  responsibility  to  guard  against  secret  rebates  and  il- 
legal kickbacks.  In  that  legislation.  Congress  also  instructed  us  to 
examine  contract  carrier  arrangements  more  closely  and  to  impose 
certain  additional  statutory  obligations  on  persons  providing  con- 
tract carrier  service.  We  take  these  new  responsibilities  very  seri- 
ously and  we  have  just  held  seminars  in  35  cities  around  the  coun- 
try to  assist  the  public  in  understanding  and  meeting  the  require- 
ments of  the  new  law.  Over  2,400  people  attended  the  seminars. 

Mr.  Chairman,  over  50  million  citizens  move  each  year.  House- 
hold goods  shipments  require  closer  scrutiny  than  others  because 
individual  consumers  are  more  likely  to  fall  victim  to  unscrupulous 
carriers.  Indeed,  we  handled  over  2,000  complaints  last  year.  While 
we  remain  vigilant  in  our  enforcement  of  the  Household  Groods 
Transportation  Act,  I  would  like  to  work  with  you  and  with  the  in- 
dustry to  toughen  the  ICC's  enforcement  authority  to  protect  the 
public  in  this  important  area. 

Under  the  North  American  Free  Trade  Agreement,  the  ICC  is  re- 
sponsible for  insuring  that  Mexican  carriers,  both  bus  and  truck 
operators,  fully  comply  with  U.S.  motor  carrier  requirements,  in- 
cluding the  critically  important  requirement  of  maintaining  ade- 
quate insurance.  We  coordinate  our  efforts  with  other  Agencies, 
such  as  DOT,  the  Treasury  and  State  Departments,  and  local  law 
enforcement.  But  the  ICC  has  the  primary  monitoring  and  enforce- 
ment authority.  To  meet  our  mandates  under  NAFTA,  we  will  have 
to  shift  significant  resources. 
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As  the  phase-in  of  the  trade  agreement  continues,  I  am  con- 
cerned that  our  enforcement  capabiHties  may  be  stretched  beyond 
their  limit.  This  is  also  an  issue  of  great  importance  to  the  Com- 
mission and  another  one  on  which  we  would  like  to  continue  the 
dialogue. 

Chairman  Swift,  Chairman  Rahall,  Chairman  Mineta,  I  have  fre- 
quently referred  to  the  Commission's  balancing.  That  is  what  we 
must  do,  balance  competing  interests  independent  from  the  pres- 
sures of  parochial  politics.  To  illustrate  this,  I  would  like  to  use  a 
hypothetical  rail  line  abandonment  case,  one  that  is  really  a  com- 
posite of  typical  abandonment  issues. 

To  set  up  my  example,  let  me  direct  your  attention  to  the  board. 
In  this  scenario,  a  railroad  is  proposing  to  abandon  a  branch  line 
off  of  its  main  line.  In  our  example,  the  line  to  be  abandoned  serves 
one  active  shipper  and  a  town  with  minimal  service  demands, 
which  is  also  served  by  highway. 

The  branch  line  terminates  near  a  potential  commercial  area, 
perhaps  an  industrial  park  under  development,  and  is  near  a  dor- 
mant, low  sulfur  coal  field  that  may  need  rail  service  in  the  future. 
In  proposing  the  abandonment,  the  railroad  shows  that  the  line  is 
currently  unprofitable.  Typically,  the  railroad  has  a  substantial  in- 
vestment tied  up  in  the  line.  Abandonment  would  relieve  it  of  the 
maintenance  expenses  and  release  capital  to  be  invested  elsewhere. 

Economics  is  only  one  factor,  however.  The  Commission  must 
balance  all  issues.  We  also  consider  the  contentions  of  the  existing 
shipper  whose  business  will  be  threatened  if  rail  service  is  unavail- 
able. We  listen  to  the  arguments  of  the  affected  communities,  in- 
cluding potential  shippers.  Without  rail  service  available  to  them, 
their  development  potential  is  lessened. 

Turning  to  the  next  exhibit,  we  see  how  the  case  might  be  re- 
solved. The  blue  highlighted  area  represents  service  that  the  line's 
active  shipper  is  able  to  preserve  through  financial  assistance,  ei- 
ther by  purchasing  and  operating  the  line  itself,  or  by  subsidizing 
continued  operation  of  the  line  by  the  existing  carrier.  The  Stag- 
gers Act  gave  the  Commission  the  authority  to  force  a  railroad  to 
sell  a  marginal  line  or  to  accept  financial  assistance  at  an  amount 
set  by  the  Commission  in  order  to  preserve  rail  service. 

Further  down  the  branch  line,  you  see  a  light  green  highlighted 
stretch  of  right-of-way  that  has  been  rail  banked.  This  trail,  of 
course,  could  be  put  back  into  rail  service  in  the  future  if  the  need 
arises. 

Mr.  Chairman,  members,  I  hope  that  in  this  short  summary  of 
what  we  do,  I  have  reminded  you  of  the  wide  scope  of  our  duties 
and  have  conveyed  to  you  this  Commission's  dedication  to  our  con- 
gressionally-mandated  missions.  We  have  a  dedicated  and  experi- 
enced work  force  that  is  quick  and  responsive  under  rapidly  chang- 
ing conditions.  We  are  frank  and  aggressive  in  defense  of  our  inde- 
pendence. That  independence,  I  might  point  out,  is  further  assured 
by  the  nature  of  the  Commission's  composition. 

We  are  bipartisan,  serve  staggered  5-year  terms  and  actually 
represent  different  professional  backgrounds.  Currently,  these  are 
law,  government,  business,  and  economics. 
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Let  me  pass  the  microphone  to  Vice  Chairman  Karen  Phillips, 
and  then  down  to  Commissioner  J.J.  Simmons  and  Commissioner 
Linda  Morgan. 

[Testimony  resumes  on  p.  52.] 

[The  prepared  statement  of  Ms.  McDonald  follows:] 
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TESTIMONY  OF  GAIL  C  MCDONALD 
CHAIRMAN,  INTERSTATE  COMMERCE  COMMISSION 

BEFORE  A  JOINT  HEARING  OF  

THE  HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMTITEE 

SUBCOMMmEE  ON  SURFACE  TRANSPORTATION  AND 

THE  HOUSE  ENERGY  AND  COMMERCE  COMMTITEE 

SUBCOMMITTEE  ON  TRANSPORTATION  AND  HAZARDOUS  MATERIALS 

June  9,  1994 


Cbainnan  Swift,  Cbainnan  Rahall  and  distinguished  Members  of  the  Subcommittees,  I  am 
Gail  C.  McDonald,  Chairman  of  the  Interstate  Commerce  Commission.  Thank  you  for  this 
opportunity  to  appear  here  today  before  this  joint  oversight  hearing  to  discuss  with  you  the 
mission  and  function  of  the  ICC  and  to  answer  your  inquiries  regarding  those  areas  of 
mutual  interest  and  concern. 

The  Interstate  Commerce  Commission  is  an  independent  regulatory  agency  that  has  seen 
tremendous  change  over  the  past  IS  years.  While  the  regulatory  reforms  of  the  1980s 
transformed  the  rail  and  motor  carrier  industries  and,  consequently,  the  Commission's 
regulatory  and  oversight  responsibilities,  the  Commission  believes  that  the  ICC  still  has  an 
important  role  to  play  in  the  regulation  of  oiu-  surface  transportation  industries  as  an 
independent  agency.  In  eliminating  burdensome  regulatory  requirements,  the  Congress 
dictated  a  major  policy  shift  to  a  market-oriented  system;  it  also,  however,  clearly  endorsed 
the  need  to  promote  the  public's  interest  in  adequate  surface  transportation  at  reasonable 
prices  and  charged  the  ICC  with  carrying  out  these  responsibilities.  Mr.  Chairmen,  we,  as 
an  arm  of  the  United  States  Congress,  accept  this  role  freely  and  take  our  mandate  very 
seriously. 
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Mr.  Cbainnen,  before  discussing  the  particular  responsibilities  and  work  conducted  by  the 
ICC,  Fd  like  to  focus  on  the  genius  of  the  independent  design  of  the  Commission. 

The  Interstate  Commerce  Commission  is  the  Nation's  first  independent  regulatoiy  agen^, 
created  in  1887  and  made  an  independent  arm  of  the  Congress  two  years  later.  The  ICCs 
independence  has  been  preserved  since  that  time. 

Under  the  Interstate  Commerce  Act,  the  ICC  regulates  surface  transportation,  including  rail, 
domestic  water,  motor  (passenger  and  freight,  including  household  goods)  and  certain 
pipeline  transportation,  as  well  as  the  operations  of  transportation  brokers  and  household 
goods  freight  forwarders.  The  agency's  regulatory  functions  include  licensing  of  carriers  and 
services,  review  and  approval  of  carrier  mergers  or  other  consolidations,  and  assurance  that 
rates  and  services  are  adequate,  friir,  and  reasonable. 

What  most  distinguishes  the  ICCs  mandate  and  mission  as  an  independent  regulatory 
agency  from  that  of  the  government's  executive  agencies  is  the  Commission's  adjudication 
of  disputes  between  conflicting  interest  groups.  These  include  carriers,  their  employees, 
shippers,  state  governments,  and  the  federal  government  in  its  capacity  as  a  shipper.  Even 
the  regulations  the  ICC  promulgates  are  designed  to  facilitate  that  important  dispute 
resolution  missioru 


35 


An  appreciation  of  the  quasi-judicial  nature  of  the  Commission's  work  is  crucial  to 
imderstanding  the  importance  of  the  agency's  independence.  For  example,  rail  line 
abandonment  and  construction  cases  require  the  ICC  to  weigh  the  competing  needs  of 
individual  railroads,  state  and  local  concerns,  and  the  national  interest  in  an  adequate  and 
competitive  nationwide  rail  network.  Such  cases  can  be  highly  controversial  and  the  subject 
of  intense  parochial  interests. 

The  Commission  also  judges  the  reasonableness  of  shipper  and  local  community  offers  for 
financial  assistance  to  continue  otherwise  improfitable  rail  service,  as  well  as  the 
environmental  impacts  of  an  abandonment  or  construction  project  These  can  be  difficult 
decisions.  As  one  judge  put  it  with  respect  to  railroad  abandonment  cases: 

The  Commission  must  make  an  apples-and-oranges  comparison:      the 
community's  needs  and  the  railroad's  balance  sheet  cannot  be  measured  by 

a  common  standard Regardless  of  how  fully  the  facts  and  principles  are 

explained,...the  needs  of  the  community  will  always  be  less  tangible  than  the 
financial  condition  of  the  railroad 

Such  decisions  are  best  delegated  to  an  expert  collegial  body  that  will  be  less  subject  to 
pressures  from  any  quarter. 


36 


Additionally,  an  independent  agency  serves  as  an  arm  of  Congress  in  performing  expressly 
delegated  quasi-legislative  functions.  The  Commerce  Clause  of  the  Constitution  gives 
Congress,  not  the  Executive  Branch,  the  power  "to  regulate  Commerce ...  among  the  several 
states."  That  commerce  is  transported  among  the  states  primarily  by  the  carriers  regulated 
by  the  Interstate  Commerce  Act  Thus,  the  ICC  serves  as  an  arm  of  Congress  in  carrying 
out  the  Legislative  Branch  functions  imder  the  Commerce  Clause. 

Indeed,  Congress  has  given  the  ICC  unusually  broad  policy  authority  to  determine  when  and 
to  what  extent  railroad  transportation  should  be  relieved  of  regulation.  It  has  authorized 
the  ICC  to  exempt  any  rail  carriers,  transactions  or  services  from  virtually  all  or  zny  part  of 
the  Interstate  Commerce  Act,  when  certain  prerequisite  findings  are  made. 

As  an  independent  regulatory  agency,  the  Commission  is  able  to  bring  to  all  of  its  functions 
the  irt^artiality  that  it  exercises  not  only  in  adjudication  disputes  among  private  parties  but 
also  in  deciding  cases  in  which  the  Untied  States  has  a  pecuniary  or  policy  interest  It  also 
brings  the  specialized  and  focused  expertise  necessary  for  the  responsible  economic  oversight 
of  the  motor  carrier  and  rail  industries.  These  factors  influenced  the  design  of  the  ICC  as 
an  independent  agency  and  demonstrate  the  continuing  importance  of  the  ICCs 
independence  today. 

Now,  Mr.  Chairmen,  allow  me  to  provide  you  with  an  overview  of  the  responsibilities  and 
work  conducted  by  the  ICC,  beginning  with  our  rail  functions. 
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The  Staggers  Rail  Act  of  1980  removed  cumbersome  and  antiquated  rail  regulation  at  a 
time  when  the  industry  was  on  the  verge  of  bankruptcy.  Congress'  decision  to  lift  the 
burdensome  regulation  and  aUow  the  rail  industry  to  operate  in  a  far  less  restrictive 
environment  has  proven  successful  as  shown  by  the  renewed  economic  strength  of  the  rail 
indtistry.  Concurrently,  the  Congress  also  built  in  safeguards  to  protect  the  public  interest 
and  entrusted  those  with  the  ICC  retained  the  necessary  mechanism  and  continuity  to  cany 
out  the  mandate  of  the  Congress. 

While  most  railroad  traffic  today  is  subject  to  competition  from  other  modes,  there  are  some 
shippers  that  remain  captive  to  rail  service,  Le.,  service  available  from  only  one  railroad 
In  these  situations  there  is  the  potential  for  abuse  of  that  carrier's  market  power.  ICC 
regulation  protects  captive  shippers  from  um-easonably  high  rates.  The  ICC  must  balance 
shippers'  and  commimities'  interests  with  a  railroad's  need  to  maintain  adequate  revenues 
over  a  system  where  a  large  proportion  of  its  freight  is  subject  to  competition  from  other 
modes. 

The  ICCs  jurisdiction  to  regulate  railroad  rates  serves  to  ensure  that  prices  on  traffic 
without  effective  competition  are  not  unreasonably  high.  The  agency  lacks  jurisdiction  over 
pricing  of  other  traffic  Under  the  Interstate  Commerce  Act,  rail  rates  that  do  not  exceed 
the  variable  cost  of  providing  the  service  by  a  specific  percentage,  and  rates  on  traffic  that 
is  subject  to  market  discipline,  fall  outside  the  Commission's  regulatory  purview.    As 
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directed  by  the  statute  the  ICC  has  developed  xiniform  national  standards  for  determining 
which  rates  are  subject  to  its  regulatory  oversight 

In  adjudicating  claims  that  a  railroad  is  charging  unreasonably  high  rates  on  captive  traffic, 
the  ICC  has  developed  a  procedure  called  Constrained  Market  Pricing.  Our  regulatory 
expertise  is  needed  to  devise  and  apply  these  fair  and  uniform  national  standards  that 
provide  relief  to  the  captive  shipper,  and,  at  times,  address  the  Staggers  Act  mandate  that 
the  railroads  achieve  revenue  adequacy  (ie.,  the  ability  to  earn  sufficient  revenues  to  assure 
the  continuation  of  a  sound  and  efficient  rail  system).  The  Commission  is  working  to 
develop  a  method  for  determining  rp^yimnm  reasonable  rates  for  small  shipments,  most 
recently  by  sponsoring  meetings  on  proposed  methodologies  developed  by  the  Association 
of  American  Railroads,  as  well  as  Commission  staff.^ 

The  competing  concerns  of  undue  market  power  and  an  efficient  rail  network  are  also 
present  in  the  consolidation  of  the  rail  industry.  In  the  past  two  decades,  the  industry  has 
reduced  in  size  from  approximately  20  to  10  dass  I  railroads  today.  These  10  carry  the  bulk 
of  rail  freight  Pressures  continue  to  make  rail  transportation  service  even  more  effident 
Thus,  there  remains  the  possibility  of  further  mergers.  The  consequent  potential  for 
monopoly  effects  of  rail  acquisition  and  pricing  require  continuing  ICC  oversight 


*  See,  Ex  Parte  No.  347  (Sub-No.  2)  Rate  Guidelines-Non-Coal  Proceedings. 
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The  law  requires  that  the  ICC  review  rail  mergers  in  advance  to  ensure  that  the  public  will 
continue  to  receive  adequate  transportation  services.  For  a  railroad  consolidation  to  gain 
approval  from  the  ICC,  it  must  offer  substantial  public  benefits  that  are  greater  than  any 
anticompetitive  effects  resulting  from  the  transaction.^  In  appropriate  cases,  the 
Commission  imposes  access  conditions  (often  negotiated  by  the  parties  involved)  to  ensure 
that  adequate  services  are  maintained  and  competition  continues.  When  a  proposed 
transaction  is  not  consistent  with  the  public  interest,  the  Commission  rejects  the  proposal 
The  result  of  Commission  regulation  has  been  a  strong  network  of  railroads  linking  the 
nation  and  providing  dependable,  competitive  service  at  fair  prices  to  shippers.^ 

I  cannot  emphasize  enough  that  without  this  crucial  ICC  review  and  oversight,  rail  mergers 
would  be  subject  to  antitrust  review  and  possible  challenges  at  both  the  state  and  federal 
levels.  Under  the  current  process,  the  ICC  is  able  to  consider  in  a  single  proceeding  not 
only  the  antitrust  implications  of  a  proposed  transaction,  but  the  concerns  of  states,  the 
federal  agencies  charged  with  antitrust  enforcement,  and  all  other  affected  parties,  as  well 
The  process  is  efficient  It  permits  the  ICC  to  issue  a  final  decision  that  both  balances  the 
competing  issues  at  stake,  and  exempts  the  parties  fi'om  any  further  application  of  the 


^  Currently,  the  ICC  is  considering  Union  Pacific's  application  to  acquire  control  of  the 
Chicago  &  North  Western  Transportation  Company  in  Union  Pacific  Corp..  Union  Pacific 
R.R.  &  Missouri  Pacific  R.R.-Control-aiicago  &  North  Western  Holding  Corp.  & 
Chicago  &  North  Western  Transportation  Co..  Finance  Docket  No.  32133. 

^  For  example,  the  Commission  refused  to  approve  the  proposed  merger  of  The 
Atchison  Topeka  and  Santa  Fe  with  the  Southern  Pacific  in  Santa  Fe  Southern  Pacific 
Corp.-Control-SPT.  2  LC.C2d  709  (1986). 
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antitrust  laws  or  state  law  to  their  implementation  of  the  approved  transaction.  Without  this 
process,  rail  carriers  would  be  subject  to  multiple  state  and  local  legislatures  and  regulatory 
bodies  that  could  effectively  block  a  transaction. 

The  ICC  also  conducts  a  prior  review  of  agreements  between  carriers  for  the  transfer,  lease, 
or  use  of  rail  lines.  Such  agreements  also  raise  the  specter  of  local  interference  with  the 
national  rail  system,  absent  ICC  review,  as  the  lines  involved  often  are  located  within  one 
state.  The  ICC  also  resolves  disputes  between  carriers  over  leases  and  trackage  use 
arrangements,  including  both  operational  and  compensation  issues.  The  Commission  is  not 
merely  an  arbiter  between  parties  in  these  disputes,  but  protects  the  public's  interest  in  a 
well-functioning,  competitive  national  rail  system. 

As  our  nation's  rail  industry  has  been  restructuring  in  recent  years,  ICC  policies  have 
encouraged  the  formation  of  hundreds  of  short-line  railroads.  These  small  railroads  provide 
connections  to  less-populated  and  rural  areas  which  are  nonetheless  very  important  to  our 
nation  and  its  econon^.  Rather  than  being  abandoned,  these  branch  lines  continue  to 
contribute  to  the  overall  health  of  our  nation  and,  at  the  same  time,  have  enabled  the  larger 
railroads  to  become  more  efEdent 

Rail  car  supply  has  and  continues  to  be  an  important  area  requiring  constant  ICC  oversight 
and  response  when  circumstances  warrant  Issues  of  rail  car  allocation  during  periods  of 
shortages,  the  utilization  of  rail-  vs.  shipper-owned  cars  during  periods  of  car  surplus,  and 
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the  reasonableness  of  railroad  car  supply  practices  all  require  ICC  action.  The  Commission 
serves  as  an  important  facilitator  between  the  wide  range  of  competing  interests  -  farmers, 
consumers,  railroads,  ports  and  rail  car  manufacturers,  and  states/ 

Another  area  of  great  importance  to  the  local  and  regional  economies  is  the  ICCs 
responsibility  involving  service  orders.  In  emergency  situations,  such  as  when  a  railroad 
becomes  insolvent  and  is  tmable  to  continue  operations,  or  when  a  flood  or  other  natural 
disaster  damages  a  railroad's  line  and  it  cannot  restore  service  immediately  itself,  the  ICC 
steps  in  to  ensure  continued  rail  service.  In  cases  of  potential  total  loss  of  rail  service  to 
shippers  on  affected  lines,  the  Commission  can  order  a  second  carrier  to  operate  over  the 
tracks  of  the  distressed  carrier  or  permit  transportation  of  the  trafSc  of  the  distressed  carrier 
over  the  lines  of  other  carriers.  The  agency's  directed  service  order  benefits  the  affected 
shippers  and  communities,  railroad  employees,  the  owners  and  creditors  of  the  carrier,  and 
connecting  railroads.  The  Commission  also  serves  to  assist  the  parties  in  developing  longer- 
term  solutions  to  the  situation. 

The  ICCs  review  of  proposals  to  abandon  rail  lines  is  an  important  safeguard  to  ensure  that 
the  country  does  not  lose  necessary  functioning  rail  lines,  on  the  one  hand,  and  that 
continuing  service  over  improfitable  lines  does  not  detract  from  the  railroads' adequacy  on 


*  The  Commission  held  a  conference  of  interested  parties  concerning  the  nation's  grain 
car  supply  in  1990  and  issued  a  report  the  foUowing  year.  Orain  Car  Supply-Conference 
of  Interested  Parties.  7  LCC2d  694  (1991).  As  concerns  in  this  area  persist,  the 
Commission  held  a  second  conference  on  the  issue  in  Omaha,  Nebraska  on  April  11, 1994. 
Ex  Parte  No.  519. 
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the  other.  The  Commission  weighs  the  financial  interests  of  the  individual  raikoad,  the 
service  and  development  needs  of  local  shippers  and  communities,  and  the  public  interest 
in  ipjtintflining  a  healthy,  adequate  interstate  rail  network.  The  agency  maintains  uniform 
national  costing  standards  so  that  no  railroad,  shipper  or  state  is  held  to  a  different  standard 
than  others.  In  addition,  in  accord  with  the  National  Environmental  Poli<y  Act,  the 
Commission  conducts  an  environmental  review  of  proposed  abandonments  and  often 
imposes  conditions  to  mitigate  their  environmental  impacts.  The  ICC  also  oversees  labor 
protective  conditions  for  en^loyees  of  abandoning  railroads. 

A  program  administered  by  the  ICC  which  I  consider  one  of  the  Congress'  most  innovative 
and  forward-thinking  is  the  Rails-to-Trails  Program,  authorized  by  the  National  Trails 
System  Act,  16  U.S.C  1247(d).  In  enacting  that  legislation.  Congress  recognized  it  is  much 
more  difficult  and  costly  to  assemble  a  new  rail  corridor  and  construct  a  new  rail  line  than 
to  preserve  e^sring  corridors.  In  administering  the  Rails-to-Trails  program  the  ICC  can 
help  public  and  private  organizations  to  preserve  and  use  rail  rights-of-way  as  trails,  subject 
to  possible  future  rail  use  (which  we  call  rail  banking).  This  provides  a  cost-effective  means 
of  Tn^iintaining  an  important  national  resource,  the  nation's  rail  corridors.  Since  1986,  over 
4,000  miles  of  rights-of-way  throughout  this  country  have  been  designated  for  trafl  use  and 
preservation.'  Over  1,000  miles  were  so  designated  last  year  alone.'  There  are  also  two 


*  TCr  93.  Interstate  Commerce  rnnnniwinn  1993  Annual  Report  at  112. 
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lines  that  have  already  been  restored  to  active  rail  service  after  having  been  approved  for 
abandonment  and  used  on  an  interim  basis  as  trails.^ 

Finally,  a  cornerstone  of  the  current  rail  regulatory  framework  is  the  ICCs  Congressionally- 
mandated  authority  to  tailor  regulation  to  current  needs,  by  exempting  carriers,  services,  or 
transactions  that  do  not  require  regulatory  scrutiny,  subject  to  later  revocation  of  the 
exemption  (in  whole  or  in  part)  if  the  need  arises.  Using  this  authority,  both  in 
promulgating  rules  and  adjudicating  individual  cases,  the  ICC  continually  assesses  when  the 
marketplace  is  the  best  regulator  of  industry  behavior  and  in  those  instances  exenq>ts 
carriers  from  its  regulation.  This  constant  fine-tuning  allows  the  Commission  to  be 
responsive  to  a  dynamic  transportation  environment 

Mr.  Chairmen,  I  would  now  like  to  discuss  with  you  the  ICCs  regulatory  role  in  the  motor 
carrier  area. 

As  most  of  you  know,  the  Motor  Carrier  Act  of  1980  substantially  relaxed  the  entry 
standards  for  the  trucking  industry,  thus  providing  the  public  with  widely  available  and  fully 
con^titive  truck  transportation  service. 


^  In  both  instances,  service  was  reinstated  by  an  entity  other  than  the  original 
abandoning  carrier.  The  first  involved  a  small  part  of  a  former  Iowa  Southern  Railroad 
Compaity  right-of-way  in  Iowa  (350  feet  in  Coundl  BhiSs  of  a  64  J-mile  corridor)  converted 
to  trail  use  in  Finance  Docket  No.  31717  (ICC  served  Dec.  20, 1993).  The  second  involved 
a  9.1-mile  former  Norfolk  and  Western  right-of-way  in  Auglaize  County,  Ohio.  Docket  No. 
AB-290  (Sub-No.  68)  (ICC  served  Oct  15,  1993)  and  Finance  Docket  No.  32294  (ICC 
served  Aug.  20,  1993). 
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Because  of  the  trucking  industr/s  need  to  set  fair  and  adequate  rates  and  charges  for  a  wide 
variety  of  transportation  services  (prices  can  vary  sharply  by  commodity,  geographic  area  and 
by  the  level  of  service),  the  industry  traditionally  relied  on  collective  determination  of  rates, 
charges,  service  rules,  commodity  classifications,  and  even  imiform  mileage  figures. 
However,  the  industry's  use  of  the  collective  ratemaking  process  has  decreased  in  recent 
years.  In  response  to  the  increased  competition  within  the  industry  resulting  from  the  Motor 
Carrier  Act  of  1980,  many  more  carriers  now  set  their  rates  independently  of  one  another. 
Collective  action  by  rate  bureaus  is  permitted  subject  to  ICC  approval  of  the  bureau's 
charter,  which  may  be  conditioned  by  the  agency  as  appropriate  to  protect  competition  and 
supervision  of  operations. 

The  ICCs  supervision  of  the  collective  ratemaking  process  serves  as  a  check  on  the 
competitive  concerns  that  might  otherwise  arise  out  of  this  process  (which,  upon 
Commission  approval,  is  immune  from  antitrust  laws).  In  approving  rate  bureau 
agreements,  the  agency  balances  and  protects  the  beneficial  aspects  of  this  process  to  the 
trucking  industry,  particularly  smaller  motor  carriers  and  the  shipping  public  against  the 
effects  on  competitioiL 

The  ICC  is  also  charged  with  the  responsibility  of  ensuring  that  a  carrier's  rates  and 
practices  are  reasonable  and  not  unduly  discriminatoiy.  In  furtherance  of  that  objective, 
common  carriers  must  adhere  to  the  filed  rate  doctrine  and  publish  their  rates  in  tari£Es  filed 
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with  the  ICC  The  tariff  filings  are  intended  to  enable  both  shippers  and  competing 
common  carriers  to  compare  the  rates,  charges  and  services  that  are  available. 

More  generally,  the  agency  has  enforcement  responsibility  to  guard  against  secret  rebates 
and  illegal  kickbacks  by  all  carriers  and  regulates  the  credit  terms  and  practices  of  motor 
carriers.  These  areas  received  further  attention  from  Congress,  which  imposed  additional 
responsibilities  on  the  Commission  in  the  recently-enacted  Negotiated  Rates  Act  of  1993 
(Pub.  L  No.  103-180). 

The  ICC  also  is  charged  with  licensing  trucking  companies  to  provide  contract  carriage 
services  that  are  tailored  to  meet  the  distinct  need  of  individual  customers  or  involve 
dedicating  equipment  for  their  use.  As  a  result  of  the  Negotiated  Rates  Act  of  1993,  the 
Commission  has  auditing  responsibilities  to  ensure  that  contract  carriers  adhere  to  the  rates 
specified  in  their  written  contracts.  Where  a  carrier  has  both  common  and  contract  carriage 
authority,  the  agency  is  responsible  for  determining  in  which  capacity  the  carrier  is  operating 
if  a  dispute  arises. 

The  ICC  also  regulates  all  motor  carrier  transportation  in  interstate  commerce.  This 
authority  protects  against  a  patchwork  of  regulatory  restrictions  by  individual  states  that 
would  impede  interstate  commerce.  Finally,  the  ICC  authorizes  the  transfer  of  intrastate 
operating  licenses  between  carriers  as  part  of  a  transfer  of  an  interstate  license  to  avoid  the 
necessity  of  obtaining  multiple  state  approvals  with  potentially  conflicting  results. 
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At  this  point,  Mr.  Chairmen,  I  would  like  to  give  you  and  the  other  Members  more  insight 
into  the  Commission's  activities  in  carrying  out  the  mandates  of  the  Negotiated  Rates  Act 
of  1993. 

One  of  the  primary  functions  of  the  ICC  at  this  time  is  to  resolve  the  issues  associated  with 
the  imdercharge  crisis  that  has  plagued  the  trucking  industry  and  its  shippers  for  almost  a 
decade.  Undercharge  claims  brought  by  defunct  trucking  companies  for  past  shipments  not 
only  have  burdened  shippers  with  costly  litigation  expenses,  but  also  have  undermined  the 
public's  confidence  in  doing  business  with  operating  carriers  for  fear  that  current  dealings 
will  likewise  become  the  basis  for  future  imdercharge  claims.  This  lack  of  confidence  in  an 
entire  industry's  business  dealings  must  be  remedied.  Continued  ICC  involvement  in  that 
process  is  required  by  the  Negotiated  Rates  Act  of  1993. 

Even  if  the  tariff  filing  requirements  on  which  these  undercharge  claims  are  based  were 
eliminated  for  the  future,  existing  claims  would  not  necessarily  be  eliminated.  Therefore, 
the  agency's  uniform  handling  of  imdercharge  issues  on  a  nationwide  basis  is  an  important 
continuing  function. 

Mr.  Chairmen,  the  ICC  is  making  every  effort  to  work  with  the  industry  and  affected 
shippers  on  this  most  important  issue.  We  have  issued  all  regulations  and  initiated  all 
rulemaking  proceedings  mandated  by  the  Negotiated  Rates  Act  of  1993.  Early  challenges 
to  the  reach  of  the  Negotiated  Rates  Act  of  1993  (NRA),  with  respea  to  bankrupt  carriers 
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and  its  Constitutionality  have  drawn  the  agency  into  additional  litigation.  We  have 
successfully  met  several  of  those  challenges,  however.  For  example,  a  California  district 
court  judge  found  that  the  NRA  does  not  conflict  with  the  Bankruptcy  Code,  nor  does 
Section  9  of  the  NRA  make  the  new  statute  inapplicable  to  bankrupt  carriers.*  Also,  a 
Tennessee  district  court  judge  ruled  that  the  NRA  is  applicable  to  bankrupt  carriers  and 
does  not  conflict  with  the  Bankruptcy  Code,  and  ordered  referral  of  issues  under  NRA 
sections  2  and  8  to  the  Commission.'  We  also  are  happy  to  report  that  on  May  16,  1994, 
the  U.S.  Supreme  Court  in  Securitv  Services.  Inc.  v.  KMart  Corp.  (U.S.S.C.  No.  93-284) 
affirmed  our  policy  that  a  motor  carrier  may  not  rely  on  tariff  rates  that  are  void  for 
nonparticipation  under  the  Commission's  regulations  as  a  basis  for  recovering  undercharges. 

We  are  now  in  the  process  of  holding  some  35  NRA  briefings  throughout  the  country  in  an 
attempt  to  assist  the  public  in  dealing  with  the  imdercharge  issue  and  the  requirements  of 
the  Negotiated  Rates  Act  of  1993. 

The  ICC  remains  vigilant  in  its  enforcement  of  the  Household  Goods  Transportation  Act 
As  you  know,  household  goods  movers  require  closer  regulatory  supervision  than  other  types 
of  trucking  operations  because  of  the  greater  need  for  consumer  protection.  Shippers  of 
household  goods  often  lack  the  sophistication  and  market  power  to  bargain  effectively  with 


'  Gumport  v.  Sterling  Press.  NO.  CV-94-1248-IH  (CD.  CaL  March  28,  1994). 

'  Jones  Truck  Tinfts  v  Aladdin  Svnerpetics.  Inc-  No.  3-93-0442,  1994  U.S.  Dist  Lexis 
3191  (MJ).  Tenn.  February  11,  1994). 
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carriers  or  to  adequately  protect  themselves  from  abusive  practices  such  as  improper 
weighing,  misleading  weight  estimates,  and  misquotation  of  rates.  In  1993,  the  Commission 
investigated  2,830  complaints  filed  against  household  goods  movers. 

Therefore,  in  addition  to  the  normal  regulation  of  trucking  companies,  the  ICC  exercises 
special  oversight  over  household  goods  movers.  The  agency  prescribes  performance 
standards  and  holds  carriers  and  agents  accountable  for  the  failure  to  provide  the  agreed 
service,  including  the  failure  to  timely  pick  up  and  deliver,  and  for  loss  and  damage  to  a 
shipper's  goods.  The  Commission  can  discipline  unscrupulous  agents  who  falsify  documents 
or  charge  for  accessorial  services  that  were  not  provided  and  can  bar  an  agent  from  the 
household  goods  transportation  business. 

The  ICC  supervises  household  goods  dispute  settlement  procedures  and  may  revoke  its 
approval  of  a  carrier's  procedures  if  it  fails  to  satisfy  speedy  resolution  and  fairness 
standards.  The  Commission  can  impose  civil  penalties  for  violations.  In  addition,  the 
agency  can  and  frequently  does  reach  administrative  settlements  in  many  shipper-carrier 
disputes  without  resorting  to  litigation. 

Mr.  Chairmen,  the  ICC  continues  to  carry  out  its  charge  from  the  Congress  imder  the  Bus 
Regulatory  Reform  Act  of  1982  (Bus  Act).  The  ICC  licenses  interstate  bus  operations  to 
ensure  that  adequately  insured  companies  are  in  operation.  The  Commission  may  suspend 
a  carrier's  right  to  operate  where  there  is  an  imminent  threat  to  life  and  properfy. 
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Qosely  tied  is  the  matter  of  ICC  approval  of  mergers  or  consolidations  of  interstate  bus 
companies.  When  the  Commission  approved  Greyhound  Lines'  acquisition  of  Trailways  in 
1988,  the  agency  expressly  retained  jurisdiction  to  address  and  remedy  any  competitive 
concerns  that  might  arise.*"  As  part  of  that  continuing  oversight  the  ICC  from  time  to  time 
considers  complaints  and  terminal  access  requests  of  regional  connecting  carriers. 

Because  stringent  intrastate  regulation,  requiring  cross-subsidization  of  intrastate  routes  from 
the  fares  on  interstate  routes,  can  considerably  weaken  the  financial  ability  of  bus  carriers 
to  provide  interstate  service,  the  Bus  Act  authorized  the  ICC  to  preempt  state  regulation 
of  entry,  exit  and  fares  of  interstate  bus  carriers.  For  example,  the  ICC  can  authorize 
intrastate  operations  by  licensed  interstate  bus  carriers  (unless  the  service  would  have  a 
significant  adverse  effect  on  commuter  bus  service  in  the  area).  The  ICC  can  authorize 
discontinuance  of  intrastate  bus  routes,  so  that  a  state  cannot  burden  interstate  operations 
by  requiring  the  continuation  of  favored  operations.  The  Commission  can  also  preempt 
state  intrastate  rate  decisions  that  burden  or  unreasonably  discriminate  against  interstate  or 
foreign  commerce. 

Mr.  Chairmen,  when  the  Congress  passed  the  North  American  Free  Trade  Agreement,  it 
mandated  responsibilities  for  the  ICC  in  the  processing  of  applications  of  Mexican  motor 


GU  Acquisition  Companv-Purchase-Trailwavs  Lines.  Inc..  4  LC.C2d  591  (1988), 
afEd  by  unprinted  dsflsifln.  Docket  No.  MC-F-10505  (ICC  served  Oct  6,  1988);  ^d  SUh 
noiIL  Peter  Pan  Bus  Lines.  Inc..  et  al.  v.  ICC,  Nos.  88-1566  and  88-1567  (D.C  Or.  May  8, 
1989),  E£i  curiam. 

17 


50 


carriers  to  operate  in  the  United  States.  The  introduction  of  these  carriers  into  the  U.S.  will 
be  phased.  First,  as  of  January  1, 1994,  Mexican  charter  and  tour  bus  operators  may  apply 
for  licenses  to  transport  passengers  in  cross  border  operations  in  the  United  States.  Second, 
by  December  1995,  Mexican  freight  trucking  companies  may  apply  to  perform  cross  border 
operations  in  the  U.S.  border  states  (beyond  their  operations  in  existing  border  state 
commercial  zones).  Third,  in  1997,  Mexican  regular-route  bus  operators  may  seek  authority 
to  conduct  cross-border  operations  into  this  country.  By  the  year  2000,  Mexican  freight 
trucking  companies  may  be  licensed  to  conduct  cross-boarder  operations.  Finally,  by  the 
year  2001  the  moratorium  on  Mexican  owned  or  controlled  bus  company  subsidiaries 
established  in  the  U.S.  will  be  lifted. 

Hie  ICC  will  be  heavily  and  permanently  involved  in  seeing  that  the  licensed  Mexican 
carriers  adhere  to  all  of  the  provisions  of  the  Interstate  Commerce  Act,  including,  most 
importantly,  maintenance  of  adequate  insurance.  The  Commission's  monitoring  and 
enforcement  activities  will  be  coordinated  with  other  federal  agencies  (the  U.S.  Department 
of  Transportation  and  the  Treasury  Department)  and  the  safety  and  enforcement  agencies 
in  various  states. 

Finally,  Mr.  Chairmen  and  Members  of  the  Subcommittees,  the  ICC  continues  its  regulatory 
responsibilities  over  pipelines  other  than  oil  and  gas,  which  were  shifted  to  the  Federal 
Energy  Regulatory  Commission  in  1977.  The  agency's  regulatory  responsibilities  include  the 
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requirement  for  filing  of  tariffs  and  oversight  of  the  reasonableness  of  a  carrier's  rates  and 
practices. 

Although  infrequent,  the  ICC  receives  pipeline  cases  from  time  to  time.  For  example,  the 
agency  currently  has  before  it  a  case  involving  reasonable  access  terms  for  a  phosphate 
slurry  pipeline."  Similarly,  the  ICC  has  jurisdiction  over  other  pipelines  used  for  interstate 
transportation  such  as  coal  slurry  pipelines. 

Beyond  those  responsibilities  I  have  described,  there  are  a  substantial  number  of  others, 
which,  while  they  are  important,  may  not  be  generally  well-known.  In  anticipation  of  this 
hearing,  I  asked  our  Office  of  the  General  Counsel  to  survey  the  responsibilities  with  the 
Commission  is  charged  under  various  statutes.  The  list  reflecting  that  survey  is  attached. 

Mr.  Chairmen,  as  you  can  see,  the  Interstate  Commerce  Commission  continues  to  be 
presented  with  quasi-judidal/quasi-legislative  transportation  issues  requiring  it  to  balance 
the  parochial  interests  of  shippers,  communities,  carriers,  their  employees,  and  states,  so  as 
to  determine  what  is  in  the  overall  national  interest  Over  the  past  century,  the 
Commission's  independent  regulatory  structure  has  proven  itself  to  be  well  adapted  to 
reaching  fair  resiilts  that  are  fully  consistent  with  Congressional  directives  and  in  the  overall 
National  interest 


"  Ashley  Creek  Phosphate  Company  v.  Chevron  Pipe  T  jne  Company,  et  al..  Docket  No. 
40131  (Sub-No.  1)  and  Ashlev  Creek  Phosphate  Company  v.  SF  Phosphates  TimitftH 
Company.  Docket  No.  40810. 
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STATEMENT  OF  KAREN  BORLAUG  PHILLIPS 

Ms.  Phillips.  Thank  you  very  much,  Chairman  Rahall,  Chair- 
man Swift.  Thank  you  for  the  opportunity  to  appear  at  this  joint 
hearing  on  oversight  of  the  Interstate  Commerce  Commission.  The 
testimony  submitted  for  the  record  by  the  ICC  provides  a  good 
overview  of  the  Agencj^s  current  activities.  I  would,  therefore,  like 
to  focus  my  comments  today  on  the  future  of  the  ICC. 

The  ICC  as  an  institution  has  many  strengths.  Because  we  are 
an  independent  Agency,  we  provide  an  impartial  forum  for  the  eco- 
nomic regulation  of  the  surface  transportation  industries  to  which 
all  parties  have  equal  access.  Our  decisions  are  based  on  the  facts 
presented  in  the  record  before  us  and  the  guidance  given  us  by 
Congress  in  the  Interstate  Commerce  Act. 

Our  decisionmaking  process,  I  believe,  is  less  governed  by  politi- 
cal factors  than  is  the  case  in  executive  branch  agencies.  Further, 
as  a  bipartisan,  5-member  body,  although  there  are  only  4  of  us  at 
present,  the  diversity  of  the  Commissioners'  views  strengthens  the 
decisionmaking  process  and  ensures  that  all  viewpoints  are  consid- 
ered. 

The  ICC  has  been  the  subject  of  much  criticism  in  recent  months, 
starting  with  consideration  last  fall  in  the  House  and  Senate  of  the 
fiscal  year  1994  Department  of  Transportation  appropriations  bill 
to  a  recent  article  about  the  ICC  in  the  Wall  Street  Journal.  In 
these  discussions,  however,  virtually  all  the  negative  comment 
about  the  ICC  has  been  focused  on  our  regulation  of  the  trucking 
industry,  particularly  on  the  magnitude  of  the  undercharge  crisis. 

Unfortunately,  the  debate  seems  to  have  stopped  there.  I  fear 
that  many  may  have  lost  sight  of  the  Commission's  responsibilities 
over  the  railroad  industry  which  remains  substantial.  As  the  mem- 
bers of  these  subcommittees  are  aware,  the  Staggers  Rail  Act  of 
1980  did  not  deregulate  the  rail  industry.  The  Act  rationalized  and 
reduced  economic  regulation,  but  the  industry  is  far  from  deregu- 
lated. 

Mr.  Chairmen,  the  ICC  has  compiled  a  record  of  accomplishment 
in  implementing  the  Staggers  Act.  The  Staggers  Act,  combined 
with  reforms  adopted  in  implementing  the  act,  have  strengthened 
the  financial  viability  of  the  railroad  industry  and  enhanced  the 
Nation's  transportation  system.  The  ICC's  policies  also  have  re- 
sulted in  the  growth  of  short-line  and  regional  railroads,  preserving 
rail  service  and  jobs  that  otherwise  would  have  been  abandoned 
and  lost.  As  a  result,  the  railroad  industry  on  the  whole  is  finan- 
cially sound,  yet  competition  has  been  preserved.  However,  because 
many  rail  carriers  retain  market  power,  at  least  in  some  markets, 
some  regulatory  oversight  is  still  needed.  The  ICC,  I  believe,  is  the 
Agency  best  equipped  to  carry  out  this  responsibility. 

I  do  not  believe  the  same  can  be  said  for  continued  economic  reg- 
ulation of  the  trucking  industry.  In  fact,  I  believe  that  many  of  the 
ICC's  motor  carrier  regulatory  responsibilities  as  mandated  by  the 
Interstate  Commerce  Act  are  unnecessary  in  today's  competitive 
transportation  marketplace. 

There  is,  of  course,  continued  need  for  meaningful  safety  regula- 
tion over  this  industry,  combined  with  effective  enforcement  of  in- 
surance requirements.  Further,  the  ICC  has  important  enforcement 
responsibilities  resulting  from  implementation  of  the  North  Amer- 
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ican  Free  Trade  Agreement  that  must  continue  to  be  carried  out, 
but  economic  regulation  of  the  trucking  industry,  in  my  view, 
serves  no  useful  public  purpose. 

In  light  of  problems  that  have  resulted  from  continued  economic 
regulation  of  the  trucking  industry,  such  as  the  undercharge  crisis, 
and  the  experience  we  have  gained  from  implementing  the  Motor 
Carrier  Act  of  1980,  former  commissioner  Ed  Emmett  and  I  devel- 
oped a  legislative  proposal  in  1991  to  eliminate  needless  economic 
regulation  of  the  trucking  industry.  Our  proposal  is  pending  in 
Congress  as  part  of  H.R.  2860,  the  Trucking  Regulatory  Reform  Act 
of  1993  introduced  by  Congressman  Emerson  of  Missouri. 

Our  proposal  embodies  modest  but  meaningful  regulatory  reform. 
The  time  may  have  come,  however,  for  Congress  to  consider  elimi- 
nating economic  regulation  of  the  general  freight  trucking  industry 
while  continuing  to  impose  regulations  to  ensure  safe  industry  op- 
erations and  adequate  insurance  coverage.  Elimination  of  needless 
regulation  would  streamline  the  ICC  and  enable  the  Agency  to  bet- 
ter focus  on  our  remaining  responsibilities. 

I  would  hasten  to  add,  however,  that  I  recognize  that  any  deci- 
sion to  retain  or  abolish  the  filed  rate  doctrine  or  other  economic 
regulations  affecting  the  trucking  industry  rightfully  belongs  to 
Congress.  Unless  and  until  Congress  acts  on  this  matter,  I  am  com- 
mitted to  enforcing  the  current  law. 

Finally,  Mr.  Chairmen,  as  Congress  continues  to  examine  the 
ICC's  future  role,  I  would  urge  these  subcommittees  to  examine  the 
Agency's  role  with  respect  to  other  regulated  transportation  indus- 
tries, interstate  bus  carriers,  household  goods  movers  and  freight 
forwarders,  transportation  brokers,  water  carriers  and  pipelines 
that  carry  non-petroleum  products.  If  Congress  decides  that  ICC 
sunset  is  appropriate.  Congress  will  have  to  consider  whether  the 
ICC's  remaining  functions  should  be  transferred  to  another  agency 
or  whether  existing  economic  regulations  governing  these  indus- 
tries should  be  reformed  or  eliminated. 

In  summary,  I  believe  there  is  little,  if  anything,  to  be  gained  by 
moving  the  ICC's  current  functions  to  another  government  agency. 
In  fact,  I  believe  much  good  would  be  lost,  such  as  the  expertise 
of  many  of  the  ICC  staff  and  our  impartial  decisionmaking  process. 
Regardless  of  whether  Congress  decides  to  undertake  ICC  sunset, 
however,  I  would  urge  you  to  reduce  economic  regulation  of  the 
trucking  industry. 

This  would  allow  government  resources  to  be  used  to  implement 
economic  regulation  of  the  surface  transportation  industries  in 
areas  where  it  serves  a  useful  public  purpose,  particularly  in  the 
rail  industry. 

Mr.  Chairmen,  thank  you  for  the  opportunity  to  appear  before 
you  today.  I  would  be  happy  to  answer  any  questions  you  might 
have  after  my  colleagues  have  spoken. 

Thank  you. 

STATEMENT  OF  J.J.  SIMMONS  III 

Mr.  Simmons.  Chairman  Rahall  and  Chairman  Swift,  and  I  see 
Chairman  Mineta  has  left,  this  is  probably  the  finest  Commission 
that  has  been  here  since  I  have  been  here,  and  I  came  in  1982,  and 
it  is  truly  today  a  collegial  Commission.  First  of  all,  all  four  of  us 
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that  you  see  here  are  friends  and  that  hasn't  existed  in  the  past. 
As  a  result,  I  am  sure  some  of  the  problems  that  face  us,  we  can 
handle  in  a  collegial  manner. 

That  hasn't  existed  in  the  past.  However,  in  that  regard,  I  hasten 
to  disagree  with  my  colleague,  Vice  Chairman  Phillips.  I  happen  to 
believe  in  economic  regulation  of  the  trucking  industry.  Having 
spent  some  20  years  of  my  life  in  business,  I  know  what  it  is  to 
be  a  small  businessman.  My  father  used  to  say,  you  are  never  a 
businessman  until  you  borrowed  money  to  meet  a  payroll,  and  I 
will  tell  you,  all  big  business  started  small,  and  those  small  ship- 
pers and  those  small  truckers  will  not  be  protected  if  we  eliminate 
further  deregulation  of  the  motor  carrier  industry. 

But  by  the  same  token,  I  must  tell  you  that  part  of  the  dilemma 
that  you  had  to  bail  us  out  on  the  Negotiated  Rate  Act  was  the 
Commission's  fault.  Because  if  we  had  taken  the  initiative  and 
stopped  hauling  below  cost,  which  I  recognized  in  1983  when  I 
came  on  board  in  1982.  But  it  didn't  take  me  long  to  realize,  if  you 
are  operating  below  cost,  somebody  is  going  to  get  hurt,  and  only 
the  big  guys  can  stand  it  for  awhile  operating  below  cost. 

We  would  not  have  had  the  bankrupt  carriers  and  if  we  hadn't 
had  the  bankrupt  carriers,  you  wouldn't  have  had  to  bail  us  out  on 
the  Negotiated  Rate  Act.  Thank  heaven  you  did  that,  and  I  think 
this  Commission  will  be  responsive  to  everjrthing  that  you  want  us 
to  do.  The  law  is  there.  The  transportation  policy  says  it  is  our  obli- 
gation to  include  sound  economic  conditions  among  carriers.  That 
is  what  the  transportation  policy  says,  and  as  it  relates  to  what 
Congressmen  said  here  in  the  beginning,  it  is  also  to  encourage  fair 
wages  and  working  conditions  in  the  transportation  industry. 

It  also  says  we  are  to  ensure  that  there  are  safe  and  competi- 
tively private  owned  motor  carrier  system,  and  I  will  assure  you, 
if  we  eliminate  further  motor  carrier  regulation,  we  will  not  have 
as  a  safe  motor  carrier  industry.  To  give  you  a  simplistic  example, 
if  we  are  driving  down  Constitution  Avenue  at  25  miles  an  hour 
and  right  next  to  me  is  a  policeman  driving  his  cruiser,  I  am  going 
to  look  down  at  my  speedometer  to  be  dam  sure  that  I  am  driving 
25  miles  an  hour.  That  is  what  you  call  regulation  making  us  all 
think  about  it. 

You  have  a  lot  of  private  owner/operators  out  there  that  are  oper- 
ating trucks,  and  if  we  do  anything  that  is  going  to  minimize  our 
safety  standards — and  I  will  assure  you,  we  and  DOT  are  not  doing 
enough  as  it  relates  to  safety  standards  and  we  should  do  a  better 
job  and  I  hope  you  will  give  us  some  money  to  do  it.  But  if  it  comes 
down  to  doing  a  break  job  on  an  18-wheeler  or  feeding  your  family, 
you  are  going  to  feed  the  family,  but  if  we  are  stringent  in  our  safe- 
ty regulations  and  we  can't  abandon  this  responsibility  because  the 
transportation  policy  says  we  can't  abandon  it,  I  will  assure  you. 
But  this  Commission,  I  feel  very  confident,  that  when  you  ask  us 
to  do  something,  we  are  going  to  be  very  responsive.  I  know  I  am. 

Now,  I  have  got  to  plug  something  else  that  I  won't  ever  get  an 
opportunity  to  plug.  This  is  the  National  Grain  Car  Council  that 
Chairman  McDonald  mentions.  She  and  Vice  Chairman  Phillips 
went  out  to  Omaha  with  us  to — and  the  sum  total  of  that  was  the 
National  Grain  Car  Council.  That  is  an  advisory  committee  that  we 
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hope  we  are  able  to  form  so  that  we  won't  have  an5nTiore  cars  when 
we  have  a  bumper  crop  of  grain,  we  won't  have  a  shortage. 

I  have  been  confirmed  more  times  than  anybody  sitting  here  in 
recent  history,  four  times,  and  each  time  that  I  have  been  con- 
firmed. Senator  Exon,  Senator  Pressler,  Senator  Kassebaum,  they 
have  castigated  me  about,  what  are  you  going  to  do  about  the 
shortage  of  grain  cars?  That  is  not  going  to  happen  anymore  if  I 
am  fortunate  enough  to  be  nominated  by  the  President  again.  I  will 
have  done  something,  and  with  the  help  of  my  colleagues,  Gail 
McDonald  and  Karen  Phillips,  we  are  going  to  have  this  Grain  Car 
Council. 

I  only  brought  this  about  because  I  wanted  to  show  you  that  this 
Commission  is  going  to  be  responsive  to  your  requests. 

Thank  you  very  much. 

Mr.  Rahall.  Thank  you. 

STATEMENT  OF  LINDA  MORGAN 

Ms.  Morgan.  Thank  you  very  much.  Mr.  Chairman,  and  other 
members  of  the  two  committees,  I  am  delighted  to  be  here  today 
as  the  newest  ICC  Commissioner  to  discuss  with  you  the  activities 
of  the  ICC  and  its  future.  It  is  important  to  note  that  all  four  sit- 
ting Commissioners  are  before  you  today  and  that  we  all  worked 
on  and  voted  to  approve  the  written  testimony  submitted  by  Chair- 
man McDonald  in  our  behalf 

All  of  us  believe  in  the  need  for  an  independent  regulatory  agen- 
cy to  adjudicate  disputes  and  facilitate  the  resolution  of  issues  fac- 
ing the  surface  transportation  sector.  All  of  us  also  agree  that  the 
ICC  continues  to  have  important  surface  transportation  respon- 
sibilities vested  in  it  by  Congress. 

In  the  6  weeks  that  I  have  been  a  Commissioner,  I  have  become 
even  more  convinced  that  the  independence  of  the  Agency  and  the 
expertise  developed  at  the  Agency  are  critical  to  insuring  that  the 
responsibilities  vested  in  the  ICC  are  carried  out  as  intended  by 
Congress.  This  independence  and  expertise  insure  that  the  ICC  is 
particularly  well-suited  to  balance  the  many  competing  interests  as 
it  carries  out  its  adjudicatory  and  quasi-legislative  functions. 

I  look  forward  to  working  with  all  of  you  and  all  of  my  fellow 
Commissioners  as  we,  together,  review  these  responsibilities  and 
missions. 

Thank  you. 

Mr.  Rahall.  Thank  you  again.  Let  me  recognize  Chairman  Swift 
first. 

Mr.  Swift.  Thank  you,  Mr.  Chairman,  and  I  know  you  all  know 
we  couldn't  avoid  it,  but  still,  I  want  to  apologize  for  the  incredible 
delay  and  the  waste  of  all  of  your  time  because  you  are  busy  and 
we  apologize  for  that. 

It  was  mentioned  earlier  by  a  panel  of  other  members  that  the 
CBO  study  estimated  that  savings  of  up  to  $45  million  could  be 
gained  in  the  first  year  if  we  sunset  the  ICC.  What  is  your  annual 
budget? 

Ms.  McDonald.  Our  annual  budget  is  about  $52  million.  We  col- 
lect approximately  $7.5  million  in  user  fees,  so  you  appropriate 
about  $42  million  to  us. 
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Mr.  Swift.  That  particular  CBO  study  would  be  suggesting  a 

saving  that  is 

Ms.  McDonald.  Beyond  what  the  Commission  appropriated. 
Mr.  Swift.  Beyond  what  we  are  appropriating. 
Ms.  McDonald.  Yes. 

Mr.  Swift.  It  is  my  recollection  that  the  gentleman  who  said  that 
said  he  relied  on  CBO.  He  had  some  problems  with  GAO,  but  he 
relied  on  CBO  for  accuracy  in  their  estimates.  I  just  wanted  to  clar- 
ify that  for  the  record. 

One  of  the  success  stories,  it  seems  to  me,  has  been  growing  out 
of  intermodal  transport  agreements,  and  I  would  like  to  take  an  op- 
portunity to  say  publicly  something  I  have  said  privately  many, 
many  times.  I  think  the  highway  bill  reported  out  of  this  commit- 
tee, the  Public  Works  Committee,  in  the  Congress  before  last  was 
one  of  the  best  pieces  of  work  I  have  seen  in  terms  of  transpor- 
tation policy  in  all  the  years  I  have  been  around.  It  was  a  monu- 
mental piece  of  work  and  the  committee  was  extremely  helpful  in 
letting  us  include  a  rail  provision  in  that  bill,  so  we  had  a  true 
intermodal  bill  that  I  think  set  an  excellent  blueprint  for  the  long 
term  transportation  policy  of  this  country. 

But,  because  of  the  intermodality  that  is  coming,  it  seems  that 
the  future  of  rail  and  motor  arrangements  is  going  to  be  very,  very 
important.  The  rail  industry  has  undergone  great  and  profitable 
changes  since  1980  and  it  seems  to  me  that  those  are  going  to  con- 
tinue. Do  you  agree  with  that?  And  to  what  degree  do  you  think 
this  intermodal  kind  of  agreement  is  benefiting  both  the  rail  and 
the  trucking  industry? 

Ms.  McDonald.  I  think  the  arrangements,  as  you  say,  are  very 
innovative  and  are  indeed  the  wave  of  the  future.  We  have  seen 
them  put  manufactured  goods  back  on  the  rails.  Such  arrange- 
ments are  succeeding  and,  as  you  point  out,  they  are  allowing  for 
higher  productivity  for  railroads  and  for  truckers.  It  seems  to  me 
a  side  benefit  of  these  agreements  is  the  improving  working  condi- 
tions for  drivers  who  don't  have  to  drive  those  long  cross-country 
runs. 

I  think  we  will  see  more  of  these  agreements  and  we  have  tried 
to  encourage  such  innovation. 

Mr.  Swift.  I  am  happy  to  hear  that.  I  really  think  that  the  years 
in  which  we  isolated  each  of  these  modes  of  transportation  from  the 
other  was  unfortunate  and  we  have  become  enlightened  and  tech- 
nology has  permitted  a  lot  of  this  to  occur  where  it  couldn't  in  the 
past,  I  commend  you  for  a  policy  of  continuing  to  encourage  it. 

Could  we  talk  just  briefly  about  Mr.  Sanders'  bill  on  labor  protec- 
tions in  short  line  sales? 

Ms.  McDonald.  I  am  certainly  studying  Mr.  Sanders'  bill  and 
have  been  impressed  with  the  support  he  has  achieved  from  co- 
sponsors. 

Mr.  Swift.  Let  me  ask  you  this  question  though.  Could  the  ICC 
use  its  discretion  to  craft  some  type  of  labor  protection,  short  of 
New  York  dock,  that  would  cushion  the  impact  of  these  trans- 
actions on  employees  without  making  some  of  these  sales  finan- 
cially impossible?  Isn't  there  wiggle  room  in  there? 

Ms.  McDonald.  Yes,  and  I  would  say  the  ICC's  discretion  is  im- 
portant. We  can  look  at  each  of  these  cases  on  a  case-by-case  situa- 
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tion,  and  i  "^otrid  urge  you  to  study  that,  and  we  will  certainly  con- 
tinue to  do  so.  Our  General  Counsel  is  here  and  might  want  to 
comment,  since  I  had  asked  him  for  a  memo  on  whether  we  could 
craft  some  other  standard. 

Mr.  Swift.  Mr.  Rush. 

Mr.  Rush.  Our  study  simply  suggests  that  there  is  no  doubt 
about  the  ability  of  the  Commission  to  use  its  discretion  both  in  de- 
termining when  employee  protection  should  be  imposed,  but  also 
the  extent  of  the  employee  protection  that  should  be  imposed. 
There  are  instances  where  New  York  dock  is  appropriate,  but  as 
you  suggested,  there  may  also  be  instances  where  you  can  effect  a 
resolution,  the  sort  of  balancing  the  chairman  has  pointed  out  the 
Commission  is  very  good  at,  that  permits  some  labor  protection  and 
still  lets  the  deal  go  through. 

Mr.  Swift.  Could  you  answer  this  question  for  me?  My  under- 
standing of  the  intent  of  the  law  was  not  to  permit  phony  entities 
to  be  created  essentially  for  the  purpose  of  getting  rid  of  the  labor 
contract.  Do  you  have  sufficient  authority,  if  you  chose  to  exercise 
it,  to  prevent  those  kinds  of  deals  from  occurring? 

Ms.  McDonald.  Yes.  When  the  ICC  implemented  the  10901  sec- 
tion in  1985  they  were  concerned  about  preservation  of  rail  service, 
and  they  wanted  to  help  new  entrepreneurs  save  marginal  lines. 

Mr.  Rush.  We  have  sufficient  authority.  It  is  a  matter  of  how  it 
is  implemented.  My  sense  is  that  the  Commission  is  looking  at  the 
manner  of  implementation  right  now. 

Mr.  Swift.  It  is  one  thing  for  entirely  separate  railroad  entities 
to  do  something.  It  is  quite  another  for  a  big  railroad  company  or 
some  other  big  outfit  to  find  a  way  essentially  to  use  that  regula- 
tion as  a  way  around  the  law  and  use  it  solely  to  get  rid  of  a  con- 
tract. 

Mr.  Rush.  Let  me  say,  though,  there  are  or  may  be  valid  reasons 
why  you  would  set  up  a  separate  entity,  such  as  on  a  truly  mar- 
ginal line,  to  shield  the  rest  of  an  operation  from  liability  if  that 
line  cannot  be  successful.  I  think  it  would  be  a  mistake  to  conclude 
that  all  multi-entity  operations  are  a  charade  or  a  sham  designed 
simply  to  avoid  labor  protection. 

Mr.  Swift.  Mr.  Simmons. 

Mr.  Simmons.  Mr.  Chairman,  I  believe  the  Commission  can  give 
these  cases  closer  scrutiny.  I  am  partly  accountable  for  some  of  the 
things.  I  was  very  happy  to  see  the  Congressman  talk  about  the 
majority  in  his  allegation  that  is  we  weren't  doing  our  job  as  it  re- 
lated to  the  10901  cases.  Yesterday  I  had  my  staff  pull  some  of  the 
votes  that  I  had  made  as  it  relates  and  we  pulled  seven  of  them. 

I  voted  against  three  of  those  10901  cases,  primarily  because 
they  didn't  pass  my  smell  test,  and  I  kind  of  feel  like  that  when 
things  don't  pass  the  smell  test,  I  need  a  little  more  information, 
and  some  of  these  exemptions  did  not  have  enough  information. 
Some  were  entirely  too  long  in  length,  and  so  I  voted  against  them, 
but  I  was  a  voice  in  the  wilderness. 

Ms.  Phillips.  Mr.  Chairman,  if  I  might  interject  something  and 
just  draw  to  the  subcommittee's  attention  an  example  that  I  believe 
was  mentioned  by  Congressman  Sanders  earlier  today — that  is,  in 
the  Wisconsin  Central  case  of  about  18  months  ago.  First  off,  I 
would  have  to  say  that  I  do  believe  the  Commission  has  sufficient 
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discretion    at    present    to    make    appropriate    findings    and    rec- 
ommendations on  these  cases. 

In  the  Wisconsin  Central  case,  Wisconsin  Central  did  propose  to 
have  its  transaction  come  in  under  10901  and,  as  Commissioner 
Simmons  points  out,  it  didn't  quite  pass  the  smell  test.  The  major- 
ity of  the  Commissioners — and  you  see  the  three  members  of  that 
majority  here  today  before  you — voted  to  have  this  transaction 
come  under  section  11343  which  then  required  imposition  of  New 
York  Dock  labor  protection  conditions. 

So  we  did  not  keep  the  transaction  under  10901.  We  found  other 
ways  in  our  discretion  to  reach  the  same  result,  but  we  did  protect 
labor  because  we  thought  that  was  the  appropriate  thing  to  do  in 
that  particular  transaction. 

Mr.  Swift.  Finally,  one  last  request,  rather  than  a  question.  This 
issue  is  going  to  be  raised  on  the  Floor  again  about  putting  the  cart 
firmly  before  the  horse  and  stripping  your  appropriation,  leaving 
this  committee  and  my  committee  to  struggle  with  the  wreckage 
left  behind.  Anything  you  can  do  to  further  provide  us  with  solid, 
non-biased,  factual  information  on  precisely  what  dollars  are  likely 
to  be  saved.  $585,000  was  mentioned  in  a  letter  you  sent  to  me. 
Any  additional  assistance  that  you  can  provide  to  us  on  why  folding 
all  your  work  into  some  other  agency  is  not  going  to  serve  the  pub- 
lic well  would  be  very  helpful  when  we  get  over  to  the  floor  where 
people  are  looking  for  ways  to  save  money.  I  don't  blame  them,  but 
whether  we  do  it  prudently  or  not  is  a  serious  question. 

One  last  observation  I  would  make,  Mr.  Chairman,  and  then  I 
would  yield.  I  have  never  been  a  great  fan  of  the  camel's  nose  in 
the  tent  argument.  You  would  never  do  anything  if  you  said,  well, 
this  can  be  carried  to  its  logical  extreme.  You  can  carry  anjrthing 
to  its  logical  extreme.  Drink  too  much  water,  and  it  is  known  as 
drowning.  But  it  seems  to  me  what  the  critics  down  there  are  not 
giving  you  or  the  government  or  the  people  who  made  those  deci- 
sions in  the  past  any  credit  whatever  for  the  70  percent  reduction 
in  the  size  of  the  ICC. 

The  70  percent  of  that  glass  that  is  now  empty  you  get  no  credit 
for  and  they  are  complaining  about  the  30  percent  still  left.  And 
I  guess  that  is  a  camel  we  shouldn't  have  let  under  the  tent.  You 
know,  people  that  don't  understand  the  job  has  been  done,  it  is  a 
success  story. 

Congress,  and  with  other  administrations,  has  done  the  job  of 
streamlining  government,  deregulating,  making  it  work  better, 
making  it  work  more  effectively,  and  the  criticism  is  we  didn't  ob- 
literate you.  I  sometimes  don't  know  what  to  do  with  people  who 
think  like  that.  And  it  does  suggest  that  just  making  a  balanced 
judgment  as  to  what  prudent  reductions  in  government  regulation 
and  commensurately  in  staff  and  appropriations  and  so  forth,  and 
doing  it  prudently  just  doesn't  buy  you  anything,  because  there  are 
some  people  who  don't  care  how  much  you  cut.  What  they  want  is 
more. 

And  what  we  have  to  decide,  and  what  I  hope  the  Congress  will 
decide  wisely  is  what  regulation  do  we  need.  And  I  think  we  are 
pared  down  pretty  much  to  that  level  right  now. 

What  is  the  most  efficient  means  of  providing  that  regulation?  I 
think  the  case  that  you  make  and  the  case  that  the  GAO  will  make 
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for  the  independence  of  the  Agency  that  handles  those  is  good.  We 
should  then  revel  in  the  70  percent  savings  we  have  made  rather 
than  sitting  here  whining  and  crying  and  bellowing  about  what  is 
left  to  do,  the  more  streamlined,  more  efficient  job  that  we  have 
crafted.  We  have  got  to  have  the  guts  to  know  when  we  have  done 
it  right  and  then  stand  up  on  our  two  hind  behind  legs  and  an- 
nounce it. 

I  thank  all  of  you  very  much  for  your  testimony  before  this  com- 
mittee and  for  the  work  you  do  on  behalf  of  American  citizens. 

Ms.  McDonald.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you.  Chairman  Swift.  Very  good. 

Chairman  Mineta. 

Mr.  Mineta.  Well,  thank  you  very  much,  Mr.  Rahall,  and  to  the 
Chair  of  the  ICC,  Ms.  McDonald,  and  all  of  you  as  Commissioners, 
and  Mr.  Swift,  I  think,  has  laid  it  out  very  well,  because  sometimes 
I  wonder  whether  there  is  a  real  good  understanding  about  the  role 
of  the  Interstate  Commerce  Commission,  as  if  you  can  be  under  the 
Department  of  Transportation  as  an  executive  agency  running 
something. 

As  I  look  at  the  testimony,  for  instance,  of  our  colleagues,  one  of 
the  things  that  they  include  in  there  is  the  fact  that  they  say  the 
Chairwoman,  Gail  McDonald,  continues  to  claim  that  the  Agency 
has  already  reinvented  itself  and  is  a  model  for  the  Nation.  This 
is  simply  untrue. 

Yes,  the  number  of  employees  at  the  ICC  has  decreased  from 
1,946  employees  in  1980  to  619  today,  but  the  decline  in  the  num- 
ber of  employees  is  not  because  of  new-found  efficiencies.  Instead, 
the  reductions  occurred  because  almost  all  the  original  functions  of 
the  Commission  have  been  removed. 

But  it  seems  to  me  that  it  is  not  only  removal  of  certain  func- 
tions, but  there  are  efficiencies,  but  it  seems  to  me  that  one  of  the 
big  things  you  have  to  do  that  none — that  few  others  do,  and  that 
is  this  whole  issue  of  enforcement.  What  kind  of  enforcement  ac- 
tions or  responsibilities  have  been  imposed  upon  you  that  have  in- 
creased that  work  load  on  you? 

Ms.  McDonald.  Well,  v/e  are  anticipating  an  increased  enforce- 
ment work  load  with  the  phase  in  of  NAFTA.  Currently,  we  are 
monitoring  insurance  for  bus  tour  and  charter  carriers  that  are 
coming  across  the  border  from  Mexico,  but  we  will,  after  the  next 
two  phase-in  periods,  in  3  and  then  6  years,  have  a  large  number 
of  Mexican  motor  carriers  for  which  we  should  design  special  au- 
thority and  which  will  be  required  to  have  the  same  insurance  and 
meet  the  same  fitness  standards  that  domestic  carriers  have  when 
they  do  business  in  this  country.  So  NAFTA  adds  a  tremendous 
area  of  enforcement  responsibilities. 

It  seems  to  me  in  response  to  NAFTA,  we  need  to  shift  some  of 
our  field  staff  to  the  border  areas. 

To  be  more  effective  in  enforcing  rate  filing  and  the  prohibitions 
in  the  Negotiated  Rates  Act,  we  are  modernizing.  For  example,  we 
are  using  fax  filing  and  we  are  introducing  imaging  technology  in 
our  tariff  room  which  we  think  will  free  up  some  people.  Also  we 
are  using  our  economics  group  to  do  sampling  so  that  we  can  do 
more  effective  and  aggressive  enforcement  of  NRA  reporting  re- 
quirements. 
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Mr.  MiNETA.  And  I  am  sorry  I  wasn't  here  for  all  of  your  testi- 
mony, but  if  I  were  to  ask  you,  what  is  the  single,  most  important 
function  performed  by  the  Commission,  what  would  you  highlight 
as  the  response  for  that? 

Ms.  McDonald.  It  is  difficult  to  identify  a  single  most  important 
Commission  function.  For  example,  in  the  rail  area  we  protect  the 
public  interest  by  balancing  the  needs  of  shippers  and  communities 
for  reasonably  priced  railroad  service  against  the  needs  of  railroads 
for  adequate  revenues.  To  that  end,  we  review  railroad  mergers, 
abandonments,  consolidation  and  line  sales;  we  review  applications 
for  trackage  rights  and  resolve  trackage  disputes;  and  we  can  re- 
view the  reasonableness  of  railroad  rates.  In  addition,  our  motor 
carrier  insurance  regulations,  providing  consumer  protection  for 
the  movement  of  household  goods,  providing  owner-operator  protec- 
tion, and  our  NAFTA  enforcement  responsibilities,  are  examples  of 
important  Commission  motor  functions. 

Mr.  Rush.  If  I  may  amplify  the  chairman's  comment  just  briefly. 
In  preparing  for  this  hearing,  we  went  through  the  statutes  the 
Commission  administers — not  all  of  them  enforcement,  but  respon- 
sibilities— and  came  up  with  429  discrete  statutory  provisions  or 
duties  in  18  different  titles  of  the  U.S.  Code. 

And  when  people  say,  well,  if  you  do  away  with  motor  carrier 
rate  filing,  and  I  understand  that  is  contentious,  there  is  nothing 
left  for  the  ICC  to  do,  that  just  doesn't  compute,  if  you  look  at  the 
facts  of  the  matter. 

Mr.  MiNETA.  And  that  memorandum  that  you  did,  Mr.  Rush,  is 
very  helpful.  Because  in  terms  of  the  way  you  have  laid  it  out  by 
function  and  by — in  terms  of  the  U.S.  Code. 

Let  me  ask,  and  it  is  not  only  the  Chair,  but  also  other  members 
of  the  Commission  might  respond,  but  I  would  like  to  ask  about 
motor  carrier  regulations.  Are  they  still  needed  today  and  to  what 
extent,  if  they  are  still  needed,  do  you  think  they  ought  to  exist? 

Ms.  McDonald.  I  think  the  GAO  study  did  a  good  job  of  laying 
out  the  specific  ancillary  motor  functions  we  have.  For  example,  in 
protecting  owner/operators  in  their  leasing  arrangements  with 
large  motor  carriers.  I  would  ask  my  colleagues  to  add  their 
thoughts. 

Ms.  Phillips.  I  would  respectfully  disagree  in  terms  of  whether 
our  functions  are  really  necessary  in  motor  carrier.  I  think  there 
are  certain  ones  that  are  essential,  which  is  basically  our  insurance 
function,  which  corresponds  well  with  DOT'S  safety  function  since 
DOT  has  primary  safety  responsibility.  I  think  also  our  enforce- 
ment responsibilities  under  the  North  American  Free  Trade  Agree- 
ment are  critical. 

Other  than  that,  I  think  the  vast  majority  of  our  motor  carrier 
regulatory  responsibilities  are  things  that  could  best  be  handled  in 
the  marketplace.  I  think  we  have  reached  that  point,  and  I  think 
the  undercharge  crisis  demonstrates  that  the  filed  rate  doctrine 
and  tariff  filing  at  this  point  do  more  harm  than  good. 

The  vast  majority  of  carriers  set  their  rates  independently.  We 
don't  have  the  same  type  of  system  we  had  pre- 1980  or  even  subse- 
quent to  enactment  of  the  Motor  Carrier  Act  in  the  early  1980's 
where  there  was  still  a  lot  of  collective  rate  setting  and  the  Com- 
mission had  to  review  these  rates  and  really  determine  if  they  were 
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reasonable.  The  marketplace  takes  care  of  that  function  very,  very 
effectively. 

So  I  would  argue  that  the  resources  that  we  are  using  for  a  lot 
of  these  trucking  functions  could  be  better  used  elsewhere — for  in- 
stance, with  regard  to  enforcement  of  our  NAFTA  responsibilities 
or  perhaps  in  other  areas  of  the  Commission,  our  rail  functions  or 
other  areas.  But  I  don't  think  that  the  public  funding  is  being  used 
particularly  well  in  retaining  things  like  the  filed  rate  doctrine. 

Mr.  Simmons.  Mr.  Chairman,  while  you  were  gone,  I  respectfully 
disagreed  with  my  colleague,  Vice  Chairman  Phillips,  as  it  relates 
to  motor  carrier  regulation.  I  believe  in  the  end  psychologically  you 
are  going  to  compromise  safety,  and  that  is  the  most  important  as- 
pect, and  while  we  have  the  authority  to  reach  in  and  get  some- 
body's authority  as  it  relates  to  safety,  I  certainly  do  not  want  to 
give  that  up  at  all,  and  our  insurance  function.  But  more  important 
than  that,  as  I  expressed  while  you  were  gone,  all  big  businesses 
started  small,  and  if  the  big  business,  the  large  Sears  Roebucks 
and  the  J.C.  Penney's  and  the  other  people,  when  they  call  up  a 
trucker  and  say,  I  have  got  a  load  to  haul  and  this  is  what  I  will 
pay  for  it,  they  have  got  to  take  it.  You  know,  I  mean,  there  is  no 
doubt  about  it. 

But  when  you  have  got  a  little  mom  and  pop  operation,  they  pay 
the  full  rate,  and  those  people  need  protection,  and  there  is  nobody 
going  to  give  them  protection  as  it  relates  to  a  rate  that  might  be 
exorbitant  but  the  ICC.  And  if  we  don't  do  that,  we  are  not  doing 
the  job  that  you  have  dictated  that  we  should  do,  and  I  have  to  dis- 
agree respectfully  with  my  distinguished  colleague  on  that,  but 
nevertheless  I  am  going  to  be  more  vigilant  as  it  relates  to  what 
we  should  do  as  it  relates  to  motor  carrier  safety. 

Mr.  MiNETA.  Very  well.  Thank  you  very  much. 

Mr.  Rahall.  Thank  you.  Chairman  Mineta. 

Chairman  McDonald,  I  was  very  attentive  during  all  of  your  tes- 
timony, most  particularly  when  you  discussed  the  problems  of  cap- 
tive coal  shippers,  as  well  as  your  response  to  Chairman  Mineta 
about  the  Commission's  most  important  functions.  I  recall  very  well 
the  days  following  the  Staggers  Deregulation  Act — or  "economic  re- 
regulation,"  as  Commissioner  Phillips  has  called  it — in  which  cap- 
tive coal  shippers,  producers  in  my  area,  did  come  screaming  to 
Members  of  Congress,  screaming  to  whoever  they  could  find  who 
would  listen,  about  the  economic  chaos  in  which  they  found  them- 
selves. Where  the  rail  industry  was  competing  in  the  larger  mar- 
kets, where  there  was  competition  with  barges  or  competition  with 
trucks  or  competition  with  other  rail  lines — things  were  fine  but 
then  they  would  come  to  the  Appalachia  Region,  where  there  was 
one  rail  line  available,  where  there  was  no  competition,  and  seek 
to  counter  the  lower  rates  they  would  be  offered  in  the  bigger  mar- 
kets where  there  was  competition  and  make  up  for  that  lower  rate 
by  imposing  what  captive  shippers  thought  at  that  time  was  a 
higher  rate  upon  them,  where  there  was  no  competition  available. 

That  problem  is  behind  us  now.  I  think  it  was  because  of  the 
ICC,  because  there  was  a  Commission  where  captive  shippers  could 
go  for  redress  of  grievances,  if  you  will,  where  they  saw  that  in  the 
whirlwind   of  economic   cut-throat   competition   going   on   around 
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them,  they  had  a  calm  hand  and  somebody  with  expertise  that  un- 
derstood. 

I  notice  that  in  the  DOT  testimony  coming  up  this  problem  is 
discussed  as  well,  and  they  say  that  matters  appear  to  be  settled 
now.  Well,  my  bottom  line  here  is,  while  matters  have  calmed  down 
and  appear  to  have  resolved  themselves,  that  does  not  mean  we 
can  just  turn  our  backs  and  forget,  that  the  problem  will  not  arise 
again  in  the  future  because  of  changed  economic  conditions  or  com- 
petition or  other  reason. 

So  I  think  the  Commission's  expertise,  the  knowledge,  the  back- 
ground, and  the  fact  that  they  have  been  through  these  battles  be- 
fore is  something  that  we  have  to  keep  in  order  to  ensure  that 
should  the  problem  arise  again,  we  will  not  just  turn  our  backs  on 
those  captive  shippers. 

I  listened.  Commissioner  Simmons,  to  your  discussion  of  nego- 
tiated rates,  and  you  said  we  came  and  bailed  you  out  of  that  situa- 
tion. I  appreciate  those  comments,  but  I  don't  believe  that  problem 
is  completely  behind  us  either,  and  it  is  one  which  can  truly  be 
back  in  our  laps  in  the  Congress  before  we  know  it.  And  I  think, 
again,  to  do  away  with  the  Commission  at  this  particular  time 
when  that  problem  has  not  truly  played  itself  out,  would  not  be  in 
the  best  interests  of  the  trucking  industry  or  of  safety,  either. 

Mr.  Simmons.  Also,  Mr.  Chairman,  as  you  mentioned,  coal — my 
having  spent  some  34  years  in  the  energy  business,  this  Nation  is 
going  to  become  more  reliant  on  coal  as  we  diminish  our  domestic 
petroleum  production,  which  we  are  losing  at  the  rate  of  400,000 
barrels  a  day.  And  fortunately  God  has  provided  us  with  more  coal 
on  a  Btu  basis  than  any  other  nation  in  the  world. 

Those  problems  that  you  are  experiencing  in  West  Virginia  and 
other  places  are  going  to  maximize  themselves,  and  you  are  going 
to  need  the  Commission  there. 

It  happens  to  be  human  nature  to  take  advantage  of  one  another. 
The  people  that  can  make  the  money,  they  are  going  to  make  it, 
and  you  have  got  to  have  some  kind  of  policeman  there  to  stop 
them. 

But  we  are  going  to  be  more  reliant  on  coal  in  our  future,  be- 
cause we  are  losing  our  oil  production. 

Mr.  Rahall.  Music  to  my  ears. 

Let  me  throw  this  question  out  to  the  panel,  because  I  have  often 
wondered  about  those  who  advocate  sunsetting  the  ICC — and  we 
saw  some  of  them  on  the  panel  of  our  colleagues,  previous  to  you — 
whether  there  is  truly  another  agenda  they  have  in  mind.  And  I 
think  perhaps  the  agenda  for  complete  deregulation  comes  to  im- 
mediate attention. 

Do  you  have  any  thoughts  on  this?  That  is,  if  there  are  those  who 
would  seek  to  sunset  the  ICC  because  of  other  agendas — and  per- 
haps deregulation  is  their  true  goal,  then  actually,  sunsetting  the 
ICC  is  not  the  way  to  achieve  that  goal,  is  it? 

Ms.  McDonald.  I  don't  think  so,  Mr.  Chairman.  I  think  we  can 
look  at  any  type  or  area  of  regulation  which  the  ICC  has  now  and 
talk  about  it,  as  we  have  done  today — what  are  the  requirements, 
what  are  the  costs,  what  are  the  benefits?  The  proper  place  to  do 
that  is  in  a  forum  like  this  one. 
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And  I  do  suspect  our  critics  hope  to  accomplish  some  changes  on 
the  quick  and  dirty,  while  budget-cutting  fever  is  the  order  of  the 
day. 

Mr.  Rahall.  Even  if  we  were  to  agree  with  their  agenda  of  de- 
regulation and  adopt  it  tomorrow  in  the  Congress,  and  it  were  to 
be  law  the  next  day,  that  "policing,"  function  as  Commissioner  Sim- 
mons has  called  it,  would  still  be  necessary. 

Ms.  McDonald.  Certainly. 

Ms.  Phillips,  Mr.  Chairman,  I  would  absolutely  agree  with 
Chairman  McDonald.  As  a  supporter  of  trucking  deregulation,  I 
support  getting  rid  of  a  component  of  our  functions,  but  I  ada- 
mantly oppose  ICC  sunset. 

I  agree  with  what  you  have  said,  as  well.  I  don't  think  to  just 
zero-fund  the  Agency  is  the  way  to  accomplish  deregulation,  if  de- 
regulation of  trucking  or  of  the  other  industries  is  what  is  sought 
here. 

I  think  it  requires  careful,  deliberate  examination  on  the  part  of 
the  authorizing  committees;  and  we  have,  as  Mr.  Rush  pointed  out, 
a  vast  number  of  responsibilities  and  a  vast  number  of  entities  over 
which  we  have  responsibility.  Those  each  need  to  be  carefully  ex- 
amined. Congress  needs  to  determine  on  a  case-by-case,  point-by- 
point  basis,  is  this  needed,  is  it  not  needed,  in  order  to  best  serve 
the  public  interest  and  to  ensure  a  viable  transportation  system. 

I  think  that  to  zero-fund  the  Agency  and  then  let  the  Secretary 
decide  a  few  months  down  the  road  what  needs  to  be  kept  or  what 
doesn't  would  ensure  only  one  thing  and  that  is  chaos  in  the  trans- 
portation industries.  There  are  a  lot  of  people  who  would  be  very 
poorly  served,  I  think,  by  such  an  approach. 

If  Congress  wants  to  deregulate — and  I  would  urge  them  to  de- 
regulate in  the  trucking  area — they  should  do  it  up  front  and  do 
it  through  the  authorizing  committees  and  do  it  in  that  manner. 

Ms.  Morgan.  Mr.  Chairman,  it  is  important  to  note  that  all  of 
the  Commissioners  believe  that  we  need  an  independent  regulatory 
agency  in  surface  transportation.  The  more  appropriate  question  is 
with  respect  to  certain  functions — do  we  need  those  particular  func- 
tions? But  the  analysis  and  decision  on  that  question  should  not 
lead  to  a  sunset  of  the  Agency. 

There  are  many  important  responsibilities  which  the  Agency  has, 
and  there  is  a  need  for  an  independent  agency  in  surface  transpor- 
tation. So  the  better,  the  more  appropriate  analysis  is  to  look  at 
specific  functions  and  decide  whether  those  functions  should  be 
continued — and  that  is  Congress'  decision — and  furthermore,  to 
also  decide,  given  the  resources  that  are  available  for  an  Agency 
like  this,  in  surface  transportation,  where  those  resources  should 
best  be  placed.  And  that  also  is  part  of  the  analysis  with  respect 
to  the  functions. 

So,  again,  all  of  us  here  agree  that  we  need  an  independent  agen- 
cy and  believe  that  the  issue  that  is  being  presented  regarding  ICC 
sunset  is  posing  the  wrong  question. 

Mr.  Simmons.  Mr.  Chairman,  you  heard  me  before  praise  this 
collegia!  Commission,  and  we  are  collegia!,  there  is  no  doubt  about 
it,  but  the  height  of  hypocrisy  are  those  Commissioners  that  have 
sat  around  here  and  drawn  the  money  and  then  advocate  the  sun- 
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set  of  the  ICC,  even  past  their  terms;  and  I  must  get  that  on  the 
record. 

Mr.  Rahall.  It  is  on  the  record.  I  don't  mean  by  this  next  ques- 
tion to  indicate  that  we  are  going  to  throw  any  bones  to  the  critics 
of  the  ICC  or  those  that  want  to  sunset  the  ICC.  Has  there  been 
any  discussion  or  are  there,  in  any  of  your  minds,  any  functions 
that  you  feel  could  be  transferred  over  to  DOT?  Or  that  you  would 
advocate  transferring? 

Mr.  Simmons.  I  don't  think  DOT  has  demonstrated  the  kind  of 
expertise  that  would  merit  us  transferring  an3^hing  to  them. 

Ms.  Phillips.  Mr.  Chairman,  I  would  have  to  half-agree  with  my 
colleague.  I  think — ^the  only  area  that  I  have  come  up  with  so  far 
would  be  perhaps  motor  carrier  insurance,  because  it  would  fit  in 
well  with  the  safety  function.  But  I  think,  by  and  large,  there  have 
been  a  number  of  problems  with  DOT  over  the  years  in  terms  of 
their  enforcement  of  the  motor  carrier  safety  statutes  passed  by 
Congress  and  enacted  into  law.  And  I  think  there  have  been  suffi- 
cient problems  that  I  am  not  quite  sure  we  are  ready  to  hand  over 
the  remaining  residual  insurance  and  safety-type  responsibilities 
that  the  Commission  has. 

In  a  perfect  world,  we  would  have  perfect  safety  enforcement  by 
the  DOT;  that  might  be  an  area  that  would  have  some  benefit  in 
terms  of  merging.  But  I  don't  believe  we  are  quite  there  yet. 

Mr.  Simmons.  As  it  relates  to  safety,  Senator  Danforth  passed  a 
bill  relating  to  safety,  and  it  took  the  DOT  3y2  years  to  come  up 
with  their  regulations  on  safety.  I  was  here. 

Ms.  McDonald.  I  would  add  that  our  safety  enforcement  pro- 
gram is  really  a  fuller  and  more  effective  program  in  protecting 
citizens  than  theirs  is.  So  I  don't  think  that  ours  should  go  there. 
If  we  are  going  to  move,  anything,  I  would  think  the  equities  would 
suggest  that  theirs  come  to  us. 

Mr.  Rahall.  Mr.  Petri. 

Mr.  Petri.  Thank  you  very  much,  Mr.  Chairman.  I  do  apologize 
to  our  panel  for  the  disorganized  afternoon.  In  the  course  of  reor- 
ganizing Government,  we  are  leaving  a  little  to  be  desired  so  far 
as  our  own  organization  is  concerned.  But  it  is  the  nature  of  the 
business,  I  think. 

I  have  a  couple  of  questions.  First,  basically,  I  am  asking  on  the 
part  of  my  colleague,  Mr.  Oxley,  who  had  intended  to  be  here  and 
unfortunately  can't  be  to  ask  it  himself.  He  did  read  over  your 
statement  that  you  gave  here  today,  and  in  it  you  refer  to  the  ICC 
as  an  arm  of  Congress,  which  is  the  traditional  understanding  of 
the  nature  of  an  independent,  noncaptive  agency.  His  question  had 
to  do  with  how  this  squares  with  the  recent  Executive  Order  No. 
12866  that  was  issued  by  the  President,  presenting  a  duty  for  inde- 
pendent agencies  to  submit  their  planned  regulatory  agenda  to  Mr. 
Panetta  in  the  Office  of  Management  and  Budget  and  to  the  Vice 
President  in  advance  of  each  fiscal  year  so  that  the  0MB  would  be 
in  a  position  of  assessing  whether  a  planned  regulatory  action  of 
an  agency  would  be  consistent  with  the  President's  priorities. 

This  seems  to  be  the  first  President  who  has  stepped  forward 
and  put  an  obligation  through  an  Executive  order — attempted  to 
put  an  obligation  on  an  independent  agency.  Others  have  requested 
that  they  try  to  notify  them  and  sing  out  of  the  same  hymn  book. 
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so  to  speak.  But  it  is  possible  this  could  be  interpreted  as  some  sort 
of  obligation  on  the  part  of  independent  agencies  which  would  con- 
tradict the  statement  that  you  are  an  arm  of  Congress  rather  than 
an  executive  branch  agency. 

So  I  just  wonder  what  your  interpretation  of  this  order  is.  Are 
you  planning  on  complying  with  it,  do  you  feel  you  have  an  obliga- 
tion to  comply  with  it,  or  is  this  a  voluntary  compliance  on  your 
part? 

Mr.  Rush.  We  don't  interpret  it  as  compelling  us  to  submit  be- 
cause of  the  unique  position  that  we  hold  as  an  independent  regu- 
latory agency.  I  believe  the  Commission  has  agreed  to  and  will  vol- 
untarily comply. 

This  comes  up  periodically,  about  every  5  or  6  years;  and  the 
vast  majority  of  requirements,  the  Commission  has  tended  to  vol- 
untarily comply  with. 

Mr.  Simmons.  I  would  probably  jeopardize  myself  to  be  renomi- 
nated, but  I  don't  think  that  we  should  have  to  go  by  0MB  for  our 
money,  because — but  Congress  permitted  it  to  happen  back  in 
1969,  when  independent  agencies  were  independent — and  the  very 
fact  that  we  have  to  go  by  them  and  get  their  recommendations  for 
what  they  think  that  we  should  actually  have  to  have  does  com- 
promise some  of  the  independence  that  we  enjoy  as  an  independent 
agency. 

Ms.  Phillips.  Mr.  Petri,  I  only  recently  became  aware  of  this  Ex- 
ecutive Order.  I  am  pleased  to  hear  our  General  Counsel  say  that 
he  thinks  it  is  voluntary,  because  my  reading  of  it  is  that  it  doesn't 
look  quite  that  voluntary.  If,  in  fact,  that  is  the  case,  perhaps  be- 
cause I  am  a  Republican  in  a  Democratic  administration,  I  would 
find  that  a  little  troubling. 

We  have  nevertheless  always  in  the  past  voluntarily  complied; 
and  I  would  hope  we  would  be  in  the  position — and  the  administra- 
tion would  perhaps  clarify  this  for  us — ^to  ensure  that  they  want  to 
just  see  what  we  are  doing,  but  that  they  are  not  going  to  attempt 
to  exercise  any  type  of  veto  power  over  our  Agency,  because  I  think 
that  could  potentially  be  a  hindrance  to  our  independent  nature. 

Mr.  Petri.  As  long  as  you  are  voluntarily  complying,  it  is  basi- 
cally a  matter  of  semantics.  That  does  tend  to  set  a  tone,  and  it 
is  unfortunate  that  they  would  engage  in  that  tug-of-war,  if  that 
is  what  it  is.  It  could  have  been  inadvertent;  it  is  hard  to  tell  ex- 
actly what  is  behind  it  all.  But  I  was  asked  to  ask  that  question, 
and  it  would  be  troubling,  I  think,  to  a  lot  of  people  who  value 
independent  agencies  as  independent. 

It  does  provide  an  argument — if  the  ICC  is  under  the  0MB,  any- 
way— ^why  not  just  put  you  under  the  Transportation  Department 
and  be  straightforward  about  it,  rather  than  pretending  you  are  an 
independent  Agency  when  you  are  not,  as  expressed  by  that  order. 

Mr.  Rush.  By  law,  we  submit  our  budget  to  you  at  the  same  time 
we  send  it  to  0MB.  So  you  know  what  they  have  asked  the  Com- 
mission to  change. 

Mr.  Petri.  Just  one  or  two  other  quick  questions. 

You  were  here  during  our  colleague,  Mr.  Sanders'  testimony  on 
behalf  of  his  legislation,  and  I  did  want  to  ask  you  if  there  are  dif- 
ferences between  the  labor  protection  standards  for  railroads  in  the 
case  of  abandonment  or  merger,  as  opposed  to  people  who  are  em- 
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ployed  in  the  trucking  industry  as  drivers  or  other  employees  in 
the  case  of  abandonment  or  merger,  consolidation  of  a  trucking  fa- 
cility. 

Ms.  McDonald.  Yes,  there  is  a  difference.  Rail  labor,  in  return 
for  not  striking,  was  given  these  protections  by  Congress. 

Mr.  Petri.  Do  you  know  what  the  rationale  would  be  for  stricter 
standards  for  rail  workers,  as  opposed  to  employees  of  other  indus- 
tries, or  is  it  just  kind  of  a  matter  of  congressional  decision? 

Ms.  McDonald.  I  think  it  is  historic.  General  Counsel  Rush? 

Mr.  Rush.  The  legislative  history  and  the  reason  for  it  was  the 
critical  role  that  railroads  played  in  the  development  of  the  coun- 
try. When  the  motor  carrier  industry  came  along,  motor  skills  were 
viewed  to  be  largely  as  transferable.  There  were  some  proceedings 
in  which  the  Commission  imposed  as  much  as  a  year  of  labor  pro- 
tection, but  that  was  the  maximum  ever  imposed.  The  statement 
backing  it  was  that  it  was  believed  that  employees  could  readily 
market  their  skills  within  the  industry,  unlike  rail  employees. 

Mr.  Petrl  Thank  you  all  very  much. 

Oh,  excuse  me.  Mr.  Shuster  asked  that  I  submit  four  or  five 
questions  to  you  for  a  written  response. 

Ms.  McDonald.  Certainly. 

Mr.  Petrl  If  that  is  all  right,  Mr.  Chairman. 

Mr.  Rahall.  Sure. 

[Responses  to  questions  of  Mr.  Shuster  follow:] 

ICC  Responses  to  Questions  Submitted  by  Hon.  Bud  Shuster 

Question:  The  ICC  has  adopted  specific  regulations  establishing  disclosure  re- 
quirements whenever  an  owner-operator  is  required  to  make  a  purchase  from  the 
motor  carrier  to  whom  he  or  she  is  leased.  Independent  truckers  believe  that  there 
remains  a  difference  in  the  bargaining  position  of  owner-operators  and  motor  car- 
riers such  that  disclosure  may  no  longer  he  sufficient  to  prevent  abuses. 

Does  the  ICC  believe  that  any  such  problem  exists,  and  if  so,  has  the  ICC  consid- 
ered a  ban  on  required  purchases  of  goods  and/or  services  by  owner-operators  fi:x)m 
regulated  motor  carriers  to  whom  they  are  leased? 

Answer:  The  Commission's  leasing  regulations  provide  that  the  lessor  (independ- 
ent trucker)  is  not  required  to  purchase  or  rent  any  products,  equipment,  or  services 
from  an  authorized  carrier  as  a  condition  of  entering  into  a  lease  arrangement.  49 
C.F.R.  1057. 12(i).  However,  if  the  independent  trucker  does  enter  into  an  eauipment 
lease  or  purchase  arrangement,  the  authorized  carrier  must  specify  in  the  lease  the 
terms  of  any  agreement  which  give  the  carrier  the  right  to  m£ike  deductions  fi"om 
the  independent  trucker's  compensation  for  purchase  or  rental  payments.  Id.  Com- 
mission regulations  prohibit  required  purchases  from  the  carrier  and  require  com- 
plete disclosure  if  an  independent  trucker  voluntarily  enters  into  a  lease  purchase 
arrangement. 

The  Commission  has  under  review  complaints  from  owner-operators  operating 
under  an  equipment  purchase  arrangement  who  have  claimed  that  carriers  have  de- 
liberately withheld  loads  to  force  foreclosure  for  nonpayment  of  equipment  pay- 
ments. Such  allegations  are  difficult  to  substantiate  because  the  actual  cause  of  an 
owner-operator's  default  cannot  always  be  identified  and  proof  of  the  intent  of  the 
carrier  is  hard  to  establish  with  the  available  evidence.  We  will  continue  to  inves- 
tigate the  compleiints  on  a  case-by-case  basis.  Prohibiting  equipment  purchasing  ar- 
rangements with  carriers  would  likely  make  it  more  difficult  for  owner-operators  to 
acquire  equipment. 

Question:  Over  the  past  10  years  there  has  been  a  substantial  increase  in  the 
number  of  transportation  freight  brokers,  and  in  the  volume  of  freight  handled  by 
brokers.  There  has  also  been  a  corresponding  increase  in  claims  that  brokers  have 
failed  to  pay  for  transportation  services  performed  for  them. 

Do  you  believe  that  any  changes  should  be  made  to  the  present  broker  regulations 
to  ensure  that  parties  are  compensated  for  performing  transportation  movements 
that  are  arranged  by  brokers? 
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Answer:  Currently  there  are  over  8,000  ICC-licensed  transportation  freight  bro- 
kers. In  1980  there  were  fewer  than  100  Ucensed  brokers.  Consequently,  there  has 
been  a  corresponding  increase  in  complaints  concerning  broker  transactions.  In  fis- 
cal year  1993  we  received  and  dealt  with  1,471  broker  complaints.  Of  that  total,  849 
complaints  involved  the  issue  of  broker  failure  to  remit  payment  to  carriers  provid- 
ing the  transportation  services. 

Nonpayment  of  transportation  charges  by  intermediaries  is  a  frustrating  problem 
for  participants  in  the  transportation  operation.  The  Commission  has  been  reluctant 
to  impose  additional  requirements  on  brokers  to  avoid  penalizing  the  large  segment 
of  the  industry  that  complies  with  the  law.  Nevertheless,  the  Commission's  staff  is 
presently  reviewing  a  comprehensive  list  of  options  for  the  Commission  to  consider, 
including  institution  of  a  rulemaking  seeking  comment  on  such  issues  as  the 
nonpayment  of  transportation  charges.  The  Commission  will  likely  ask  the  entire 
transportation  industry  to  comment  on  this  problem  and  recommend  solutions. 

Aggressive  enforcement  of  existing  requirements  is  an  ongoing  priority.  Commis- 
sion staff  will  continue  to  seek  injunctions  against  brokers  who  abscond  with  trans- 
portation charges  without  paying  the  carriers. 

Question:  Do  you  believe  that  a  problem  exists  since  the  ICC  granted  permission 
for  motor  carriers  to  charge  an  allowance  for  insurance  surcharges?  Has  the  Com- 
mission considered  making  any  changes  to  those  requirements? 

Answer:  We  are  aware  that  certain  owner-operators  believe  they  should  receive 
a  portion  of  insurance-related  rate  increases  filed  by  the  motor  carriers  to  whom 
they  are  leased.  However,  under  the  Interstate  Commerce  Act  and  our  current  regu- 
lations, motor  carriers  are  free  to  establish  increased  fi-eight  rates,  for  whatever  rea- 
son, without  prior  Commission  approval  on  (7)  days  notice.  No  special  justification 
is  required  to  file  insurance-related  increases. 

The  Commission  does  not  have  authority  to  dictate  the  terms  of  compensation 
that  a  carrier  must  pay  an  owner-operator  or  to  intrude  into  their  contractual  ar- 
rangements other  than  specifying  that  full  disclosure  must  be  made  in  the  lease. 
The  lease  between  the  carrier  and  the  owner-operator  thus  can  define  line-haul  rev- 
enue, of  which  the  owner-operator  typically  receives  a  percentage,  as  including  or 
not  including  insurance  or  other  surcharges,  so  long  as  disclosure  requirements  are 
fully  met.  The  Commission  is  without  power  to  redefine  line-haul  revenue  in  favor 
of  either  of  the  parties  to  the  lease. 

Question:  Loading  and  unloading  abuses,  especially  among  small  business  opera- 
tors, have  been  a  chronic  problem  for  many  years.  The  Congress  has  adopted  legisla- 
tion outlawing  the  practice  of  "lumping",  yet  it  continues  to  be  a  problem. 

What  steps  can  the  ICC  take  to  ensure  that  the  present  lumping  law  is  ade- 
quately enforced? 

Answer:  Our  investigations  have  revealed  that  much  of  the  current  "lumping" 
problem  stems  from  disputes  regarding  which  party  to  the  transportation  arrange- 
ment is  responsible  for  loading  and  unloading  and  exactly  what  the  extent  is  of  that 
responsibility.  Upon  enacting  the  lumper  legislation,  Congress  indicated  that  the 
law  did  not  affect  the  obligation  to  load  or  unload.  Generally,  a  common  carrier  is 
required  to  load  and  unload  the  freight  beyond  the  tailgate.  This  service  is  consid- 
ered part  of  the  carrier's  tariff  charge.  Contract  carriers  are  free  to  negotiate  any 
type  of  loading  or  unloading  arrangement.  Many  lumping  complaints  stem  fi-om  the 
misunderstanding  of  the  carrier's  obligation  to  unload  the  freight  past  the  tailgate. 

Many  large  receivers  of  freight  require  carriers  or  drivers  to  perform  sorting  and 
segregating  services.  These  services  which  often  require  unloading  assistance, 
should  be  provided  for  in  a  common  carrier's  tariff  or  in  a  contract  earner's  contract. 
Establishing  responsibility  for  loading  and  unloading  (as  well  as  the  extent  of  the 
unloading  service)  prior  to  the  time  the  transportation  takes  place  would  go  a  long 
way  toward  resolving  many  lumping  complaints. 

Many  lumping  complaints  received  by  the  Commission  involve  subtle  forms  of  co- 
ercion, which  in  some  cases  clearly  are  designed  to  encourage  carriers  and  drivers 
to  hire  lumpers.  Many  receivers  maintain  an  unloading  policy  that  allows  carrier 
unloading  under  certain  conditions,  purportedly  designed  to  limit  liability  for  inju- 
ries sustained  by  the  carrier's  driver  or  the  occasional  helper  used  hy  the  driver. 

The  Commission  has  been  working  with  the  motor  carrier  industry  in  the  prepa- 
ration of  a  comprehensive  lumper  complaint  form  which  will  be  distributed  to  driv- 
ers. The  forms  may  be  completed  and  submitted  to  the  Commission's  regional  offices 
for  analysis  and  investigation.  In  addition,  Commission  staff  are  completing  a  draft 
notice  of  proposed  rulemaking  for  the  Commission's  consideration.  This  notice  would 
request  public  comment  with  a  view  toward  further  clarifying  the  loading  and  un- 
loading responsibility  and  to  consider  any  viable  options  which  the  Commission 
could  implement  to  alleviate  the  problems  associated  with  the  loading  and  unload- 
ing of  freight,  without  further  legislation. 
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The  Commission  has  and  will  continue  to  investigate  and  vigorously  prosecute  vio- 
lations of  the  lumper  statute  where  supported  on  credible  evidence  and  by  witnesses 
willing  to  testify. 

Mr.  Rahall.  I  would  like  also  to  submit  in  the  record  the  memo- 
randum, which  Chairman  Mineta  referred  to  earlier,  from  you,  Mr. 
Rush,  to  Chairman  McDonald,  because  I  think,  as  Chairman  Mi- 
neta said,  there  is  a  lot  of  great  information  here,  and  it  should  be 
made  part  of  the  record. 

[Testimony  resumes  on  p.  120.] 

[The  memorandum  follows:] 


TO:       Chairman  McDonald 
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iNTDRSTATi:  COMMERCE  COMMISSION 

Memorandum 

DATE:     June   l,    1994 

_  _,         >onald 

FROM:  Henft^^sh 

General  Counsel 

SUBJECTi   COMPENDIUM  OF  ICC  RESPONSIBILITIES 

Our  office  has  prepared  a  listing  of  the  Commission's 
various  statutorily  assigned  duties.   We  have  identified  429 
discrete  responsibilities  assigned  to  the  Commission  (located  in 
over  18  titles  of  the  United  States  Code,  as  well  as  a  few 
provisions  that  are  uncodified) . 

To  facilitate  the  presentation  and  minimize 
duplication,  the  list  is  first  sorted  by  carrier  mode  {first 
column).     Those  responsibilities  that  apply  across-the-board  are 
identified  as  "All  Modes."  Within  a  mode,  we  have  used 
subcategories  to  indicate  where  responsibilities  are  limited  to  a 
pairticular  form  of  transportation.   The  order  of  listing  is  as 
follows: 

All  Modes 

Rail  (All) 

Rail— Freight 

Rail — Passenger 

Motor  (All) 

Motor — Freight 

Motor — Household  Goods 

Motor — Bus 

Water 

Pipeline 

Freight  Forwarder 

Freight  Forwarder — Household  Goods 

Broker 

Express  Carrier 

Within  a  node,  the  list  is  sorted  by  general  subject  natter 
{second   column),    then  by  source  by  U.S.  Code  Title  and  Section 
itbxzd  &  fovitb   columns) .      Finally,  the  list  gives  a  brief 
description  of  the  responsibility,  with  cross-references  to  other 
statutory  provisions  that  serve  to  further  define  the 
responsibility  (liltb  column) . 

We  have  not  included  in  the  list  statutory  provisions 
that  sinply  instruct  the  Commission  how  to  carry  out  its 
responsibilities  (items  such  as  statutory  deadlines  or  decisional 
standards).   Rather,  we  have  limited  the  list  to  discrete 
responsibilities. 
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Mr.  Rahall.  Let  me  just  ask  the  panel  one  last  quick  question, 
since  a  great  deal  of  reference  was  made  earlier  today  to  the  Wall 
Street  Journal  article;  I  know  that  it  is  not  a  good  idea  to  get  into 
a  back-and-forth  match  with  anyone  who  makes  ink  by  the  barrel, 
or  TV  by  the  reel,  but  I  do  want  to  give  you  a  chance  to  respond 
to  that  article.  Or  maybe,  to  ask  the  question  in  another  way,  is 
there  anything  in  the  article  with  which  you  agree? 

Ms.  McDonald.  Certainly  there  was  nothing  with  which  we 
agreed.  We  found  the  article  narrowly  focused  and  leaving  very  er- 
roneous impressions.  My  colleagues  and  I  immediately  responded 
to  the  article,  and  to  date,  our  letter  has  not  been  published,  nor 
have  the  letters  of  many  of  the  Commission's  supporters,  who  felt 
that  our  jurisdiction  was  slighted  badly. 

And  I  would  like  to  submit  those  letters,  if  I  could,  for  the  record. 

Mr.  Rahall.  Without  objection,  we  will  have  those  made  a  part 
of  the  record. 

[The  letters  referred  to  follow:] 
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Sntttetatt  Commerce  Commt£iE(ioit 

eBoSijington,  S.C.     20423 


May    13,    1994 

Letters  to  the  Editor 
The  Wall  Street  Journal 
World  Financial  Center 
200  Liberty  Street 
New  York,  New  York   10281 

Dear  Mr.  Editor: 

Your  recent  article  on  the  Interstate  Commerce  Commission, 
"ICC  Keeps  Truckin'..."   (April  27,  1994),  presented  a  myopic 
view  of  a  government  agency  with  no  mission  and  meaningless  work. 
While  the  regulatory  reforms  of  the  1980s  have  transformed  the 
transportation  industry  and  the  responsibilities  of  the  ICC  with 
respect  to  this  industry,  Congress  repeatedly  has  endorsed  the 
need  to  promote  the  public's  interest  in  adequate  surface 
transportation  services  at  reasonable  prices  and  has  entrusted 
the  ICC  with  important  authority  over  this  ever-changing 
transportation  system.   The  ICC  continues  to  have  a  role  in 
promoting  and  preserving  an  economical  and  efficient  surface 
transportation  system  that  meets  the  needs  of  our  country. 

Your  article  suggests  that  most  of  the  ICC's  work  "emerges 
from  the  tariff  filing  room,"  but  in  fact  tariff-related 
functions  consume  only  a  small  portion  of  Commission  resources 
relative  to  its  other  responsibilities.   The  Commission's 
oversight  role  with  respect  to  the  railroad  industry  garnered 
only  a  passing  reference  in  your  article,  although  Congress  has 
given  the  Commission  important  responsibility  to  ensure 
competitive  rail  services  at  reasonable  rates.   The  Commission 
reviews  proposed  rail  transactions  such  as  mergers,  line 
constructions,  line  sales,  leases  and  abandonments  to  ensure  that 
competition  is  promoted  and  preserved.   The  Commission  also  has 
authority  to  ensure  reasonable  rail  rates  where  the  marketplace 
cannot  effectively  do  so.   The  exercise  of  these  authorities 
clearly  has  a  profound  impact  on  shippers,  carriers,  employees, 
and  local  communities  throughout  the  country. 

There  are  other  areas  in  which  Congress  has  entrusted  the 
Commission  with  meaningful  authority  to  promote  the  public 
interest  in  a  sound  surface  transportation  system.   The  ICC  has 
responsibility  with  respect  to  the  fitness  of  motor  carriers  to 
operate,  in  particular  by  ensuring  that  motor  carriers  have 
adequate  insurance  to  cover  loss  and  damage.   Congress  has 
granted  it  authority  with  respect  to  promoting  a  viable  and 
competitive  intercity  bus  industry.   It  has  been  given  by 
Congress  additional  responsibilities  under  the  North  American 
Free  Trade  Agreement  to  monitor  the  cross-border  service  to  be 
provided  by  Mexican  motor  carriers. 
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One  must  not  overlook  the  full  panoply  of  responsibilities 
entrusted  to  the  ICC  by  Congress  to  promote  the  public's  interest 
in  a  sound  surface  transportation  system.   ICC  authority  clearly 
affects  many  of  the  rates  charged  for  transportation  and  the 
ultimate  prices  paid  by  consumers.   It  has  a  significant  impact 
on  whether  certain  local  communities  have  the  transportation 
service  that  they  need.   The  ICC  provides  an  independent  forum 
for  resolution  of  these  issues  when  private-sector  solutions  are 
not  possible  or  adequate.   The  exercise  of  the  ICC's  mission  has 
an  important  impact  on  the  economic  growth  and  development  of  the 
Nation  and  must  not  be  taken  lightly. 

GAIL  C.  MCDONALD  KAREN  BORLAUG  PHILLIPS 

Chairman  Vice  Chairman 


n^^^^iJ^  %i-nJ^p.  -rrjcn^ 


Va_.  Q.    TTlcO^CurU 


SIMMONS    III       ' — ^  LINDA   J. 

Commissioner 
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Offlcars 

Richard  B.  Oauphin 
Houston  Lighting  &  Power 
Houston.  Texas 

President 

Dan  0.  Kloock 

Omaha  Public  Power  District 
Omaha,  Nebraska 

Vice  President 

Executive  Board 

Richard  B.  Dauphin 

Houston  Lighting  &  Power 
Houston.  Texas 

Dan  D.  Kloock 

Omaha  Public  Power  District 
Omaha,  Nebraska 

David  M.  McCoy 

Kansas  City  Power  and  Light  Co. 
Kansas  City.  Missouri 

Robert  A.  Hewlett 

Arizona  Electric  Power  Coop..  Inc. 
Benson.  Arizona 

Robert  M.  Sarvela 

Minnesota  Power 
Duluth.  Minnesota 

Joseph  H.  Shafer  Jr. 

Central  and  South  West  Corp. 
Dallas.  Texas 

Mini  Sleeker 
Fayette  Power  Project 
Austin.  Texas 


THE  WESTERN  COAL  TRAFFIC  LEAGUE 

1 224  Seventeenth  Street,  N.W. 
Washington,  D.C.  20036 

(202)  659-1445 


May    11,    1994 


The  Wall   Street  Journal 
Letters   to  the   Editor 
200   Liberty  Street 
New  York,    New  York      10281 

Dear  Sirs; 

Daniel  Pearl's  article  on  the  Interstate 
Commerce  Commission  ("ICC  Keeps  Truckin'  Though  It 
Has  Lost  Much  Of  Its  Authority"),  appearing  in  the 
Journal  on  April  27,  1994,  errantly  portrays  the 
Interstate  Commerce  Commission  ("ICC")  as  an  agency 
that  deregulation  has  made  obsolete.   Certainly, 
deregulation  has  reduced  the  ICC's  regulatory  juris- 
diction, but  to  leave  the  impression,  as  Mr.  Pearl 
does,  that  the  agency's  sole  function  is  to  create 
and  process  meaningless  "paper  work"  is  incorrect 
and  misleading.   Historically,  the  ICC  has  served  to 
provide  a  stable  transportation  environment  for  this 
nation,  including  protection  of  shippers  who  lack 
the  benefit  of  effective  competition  in  the  market- 
place.  That  role  continues  today,  as  the  ICC  is 
actively  involved  in  rate  cases  brought  by  coal 
shippers  seeking  reasonable  rail  rates  and  in  ap- 
proving rail  construction  projects  that  permit  car- 
riers to  build  new  lines  of  railroad  to  captive  coal 
shippers,  thus  giving  these  shippers  competitive 
service  options. 

As  President  of  an  association  of  utility 
coal  shippers  that  transport  over  100  million  tons 
of  coal  annually  by  rail,  I  can  assure  the  Journal 
that  the  historic  role  of  the  ICC  in  providing  pro- 
tection for  those  who  lack  true,  market-place  compe- 
tition is  vitally  important  to  the  nation's  major 
coal  shippers.   These  shippers  consist  primarily  of 
electric  utilities  who  utilize  coal  as  a  boiler 
fuel.   Coal  transportation  costs  typically  flow 
through  to  the  customers  of  utilities  so  that  all 
ICC-ordered  pricing  relief  reduces  the  customers' 
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costs  of  electricity.   The  ICC's  continuing  regulatory  jurisdic- 
tion is  particularly  important  now  as  there  are  a  number  of 
utilities  with  expiring  coal  transportation  contracts  who  will 
look  to  the  ICC  in  the  next  several  years  to  ensure  that  equita- 
bly priced  rail  transportation  service  is  available. 

Since  the  enactment  of  partial  rail  deregulation 
legislation  in  1980,  the  ICC  has  carefully  crafted  a  set  of 
regulatory  principles  designed  to  promote  the  financial  health  of 
the  rail  industry,  while  at  the  same  time  protecting  captive  rail 
customers  from  pricing  abuses.   While  both  rail  shippers  and  rail 
carriers  disagree  witii  some  of  the  particulars  of  the  iCC's  rail 
regulatory  policies,  there  can  be  no  question  that  the  agency,  in 
implementing  the  Congressionally-mandated  partial  rail  deregula- 
tion, has  promulgated  policies  and  taken  actions  that  have 
effectively  forwarded  Congressional  intent  to  protect  captive 
rail  shippers  while  recognizing  the  financial  needs  of  the  rail 
industry.   The  continued  existence  and  oversight  function  of  the 
ICC  remains  critical  to  our  nation's  coal  shippers. 

Sincerely, 


Richard  B.  Dauphin 
President,  Western  Coal 
Traffic  League 


The  Hon.  Gail  C.  McDonald 

Chairman 

Interstate  Commerce  Commission 
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April  27,  1994 

Letters  to  the  Editor 
Wall  Street  Journal 
200  Liberty  Street 
New  York,  N.Y.  10281 

Daniel  Pearl's  article  about  the  ICC  in  the  Wednesday  4/27  edition  of 
the  WSJ  sounds  like  it  was  written  by  those  who  would  like  to  see  the 
demise  of  the  "grand  old  lady." 

l?hoEe  uneducated  about  the  ICC  should  note  that  the  ICC  has 
jurisdiction  over  some  60,000  for-hire  companies  that  provide  surface 
transportation  throughout  the  United  States.   These  include  decisions 
affecting  the  railroad,  trucking  and  and  passenger  bus  industries  in 
the  areas  of  finance,  rates,  environmental  issues,  financial  and 
tariff  reporting.   Additionally,  the  ICC  has  taken  actions  to  protect 
consumers,  as  well  as  legislative  and  court  actions  impacting  on  the 
ICC. 

Even  though  Congress  de-regulated  interstate  commerce  with  the  Motor 
Carrier  Act  of  1980,  the  ICC  has  stood  tall  and  has  played  an 
important  and  critical  role  in  our  nation's  economy.   By  continuing 
to  ensure  competitive  and  efficient  surface  transportation  services, 
the  ICC  has  been  able  to  keep  its  eye  on  the  "troublemakers"  in  the 
industry. 

Mr.  Pearl  refers  to  a  typical  "ICC  announcement  about  a  $2,500  fine 
levied  against  an  Allston,  Mass,  auto  delivery  company  for  operating 
without  insurance."  Mr.  Pearl,  obviously  is  not  aware  that  ICC 
certificated  motor  carriers  are  required  to  possess  a  minimum 
insurance  policy  in  the  amount  of  $750,000.   Should  Mr.  Pearl  have 
gotten  run  over  by  a  "big-rig"  operating  with  no  insurance  would  he 
say  that's  okay,  don't  worry?   I  think  not. 

The  ICC  also  recently  announced  "  that  7  individuals  operating  out  of 
Massachusetts  were  sentenced  for  participating  in  trucking,  banking, 
and  tax  fraud  schemes  in  a  conspiracy  that  resulted  in  over  SI 
million  in  losses  to  trucking  companies,  independent  truck  owner 
operators,  a  bank  and  the  Intemnal  Revenue  Service.  These  individuals 
caused  approximately  $100  million  to  be  funded  through  28  company 
related  bank  accotints. 

The  ICC  does  more  than  review  tariffs.   They  spend  thousands  of  man 
hours  investigating  those  that  operate  in  violation  of  the  law  and 
answer  thousands  of  telephone  calls  yearly  from  those  seeking  advice 
or  help.   Many  of  those  calls  come  from  independent  truck  owner 
operators  who  earn  their  livelihood  and  pay  taxes  as  small  business 
entrepreneurs.    The  ICC  has  been  instrumental  in  working  with  the 
administration  on  the  North  American  Free  Trade  Agreement  in  seeing 
that  the  other  two  signatories  to  the  accord  follow  the  letter  of  the 
law  involvino  interstate  commerce . 
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The  ICC  is  a  watchdog  and  from  personal  experience  I  can  tell  you 
that  they  have  been  instrumental  interpreting  the  motor  carrier  act 
of  1980  in  the  way  in  which  Congress  intended  to  see  it  carried  out. 
Not  the  way  the  free-market  freaks  would  like  to  see  it  done. 

If  the  folks  at  Schneider  National  want  the  tariffs  consigned  to 
history,  all  they  must  do  is  to  stop  using  tariffs.   I  am  sure 
Schneider's  ICC  operating  rights  allow  them  to  operate  as  a  Contract 
Carrier.   Contract  carriage  does  not  require  tariff  filings  and  is 
every  bit  as  efficient  as  operating  as  a  Common  Carrier. 

Every  shipper  knows  tariffs  exist  when  they  deal  with  common 
carriers.   Shippers  have  a  tendency  to  force  motor  carriers  into 
discounting  freight  rates  by  intimidation  of  loss  of  account.  Vfhen 
the  final  nail  was  driven  into  the  discount  carriers  coffin,  the 
creditors  looked  at  the  books  and  went  after  the  shippers  through 
bankruptcy  court  proceedings.  The  shippers  cried  foul. 

Shippers  better  hope  and  pray  that  the  ICC  is  never  sun-setted.   The 
bigger  carriers  will  force  the  smaller  ones  out  and  shippers  will  pay 
through  the  nose  on  freight  movements  and  those  costs  will  be  passed 
onto  the  consumers. 

As  executive  director  of  the  Indejjendent  Truck  Owner  Operators 
Association,  I  have  had  the  opportunity  to  work  with  the  ICC  in  many 
instances.   I  have  seen  their  ranks  decimated  by  budget  constraints. 
I  have  seen  many  of  their  most  knowledgeable  staff  take  retirement 
rather  than  deal  with  the  people  on  the  hill  who  have  their  own 
agendas . 

Chairman  McDonald  is  probably  the  hardest  working  Chairman  I  have 
ever  come  to  know  during  the  past  12  years.   Many  of  the 
Commissioners  still  serving  or  those  having  left  are  and  were 
dedicated  to  their  jobs.  Some  used  their  positions  to  further  their 
own  futures  and  were  a  joke-  I  can  remember  one  Reagan  appointee  to 
the  Commission  who  proudly  showed  me  the  Communist  Manifesto  that  he 
kept  tucked  away  in  his  office. 

I  would  make  this  suggestion  to  the  ICC  bureaucrat  who  says  "  a  lot 
of  what  we  do  is  foolish."  As  a  taxpayer,  my  continuing  to  pay  part 
of  your  salary  is  foolish.   Take  early  retirement  and  get  out. 

Rest  assured,  that  our  15,000  member  organization  will  continue  to 
support  the  ICC.   They're  the  only  federal  agency  that  looks  out  for 
the  independent  truck  owner  operator. 
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Letters  to  the  Editor 

The  Wall  Street  Journal 

200  Liberty  Street 

New  York,  New  York  10281 

To  the  Editor: 

An  April  27  report  on  the  Interstate  Commerce  Commission  (ICC)  painted  a  picture  of  an 
anachronistic,  do-nothing  agency  and  implied  that  it  remains  in  existence  for  illegitimate  reasons. 
Unfortunately,  the  unbalanced  article  only  told  half  the  story. 

True,  due  to  the  deregulatory  zeal  of  the  1980s,  the  ICC  no  longer  has  the  same  breadth  of 
authority  it  had  for  a  century.  (That  diminished  role  is  reflected  by  the  fact  that  its  staff  has  been 
cut  by  more  than  two-thirds  in  14  years.)  And,  yes,  recently  the  ICC  abdicated  much  of  its 
responsibility,  which  contributed  to  the  belief  that  it  had  lost  its  relevancy.  That  perhaps  explains 
why,  according  to  the  article,  former  Commissioner  Greg  Walden  found  ample  time  to  read  the 
morning  paper. 

But  the  ICC  continues  to  serve  the  important  mission  of  ensuring  that  raiboads  and  motor  carriers 
are  fit  to  operate  and  that  they  do  so  in  a  way  that  is  fair  to  the  public,  users,  and  competitors. 
The  ICC  continues  to  perform  unique  and  necessary  quasi-legislative  and  judicial  functions  that 
no  other  agency  of  government  is  equipped  to  serve. 

The  ICC  oversees  whether  would-be  truckers  should  be  allowed  to  operate,  compliance  with 
insurance  laws,  anti-competitive  and  preferential  rate  practices,  and  disputes  over  freight  charges. 
It  is  responsible  for  ensuring  that  proposed  financial  transactions  and  other  activities  in  the  rail 
industry  do  not  conflict  with  the  public  interest,  which  as  a  matter  of  policy  is  defined  to  include 
the  interests  of  affected  employees. 

While  the  Journal  article  acknowledges  that  the  ICC  enjoys  the  support  of  Congress,  labor,  and 
many  businesses,  it  downplayed  the  real  reason  the  ICC  remains  in  existence.  The  ICC  still 
performs  an  important  mission  of  overseeing  a  vital  part  of  the  U.S.  economy  that  has  been 
subjected  to  a  long  history  of  unsavory  practices  of  transportation  carriers.  With  new  ICC 
members  now  on  board,  the  agency  can  be  expected  to  dispel  any  misplaced  notions  that  the 
Commission  doesn't  have  an  essential  role  to  play. 


Sincerely, 


y^U^ 


Walter  J.  Shea 
President 


4(X)  N.  Capitol  Street   .\W.  suite  861  Waller  J   Shea 

Washmglon.  DC  20001  Presidenl 

phone  202. 628  9262  G   Thomas  DuBose 

fax  202  628  0j9l  Secretary-  Treasurer 
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Ms.  Phillips.  Mr.  Chairman,  I  would  add  that  one  of  the  major 
deficiencies  in  The  Wall  Street  Journal  article  was  one  of  the 
points  I  mentioned  earlier  in  my  testimony,  which  is  that  it  basi- 
cally totsdly  ignored  our  rail  regulatory  responsibilities.  The  article 
focused  virtually  completely  on  our  trucking  responsibilities,  and 
just  acted  as  if  the  railroad  industry  had  been  totally  deregulated 
in  1980  and  we  have  nothing  to  do  with  that  industry. 

As  anyone  in  the  railroad  industry  will  tell  you,  we  still  exert 
quite  a  bit  of  influence  over  that  industry  and  are  quite  busy  with 
our  railroad  responsibilities.  I  think  that  is  a  major  deficiency  that, 
frankly,  I  am  surprised  to  see  in  a  publication  as  august  as  The 
Wall  Street  Journal. 

Mr.  Rahall.  Any  other  comments? 

Mr.  Simmons.  The  article  in  The  Journal  of  Commerce,  there  is 
an  article  here,  and  I  am  sure  GAO  will  probably  comment  to  it, 
to  recommend  paring  of  ICC's  function  by  GAO.  It  just  shows  you 
how  they  can  be  very  misleading,  that  GAO  didn't  say  that  at  all. 

Mr.  Rahall,  Thank  you  very  much.  We  appreciate  your  patience 
through  a  long  afternoon. 

Our  next  two  witnesses  are  the  Honorable  Frank  Kruesi,  Assist- 
ant Secretary  for  Transportation  Policy,  U.S.  Department  of  Trans- 
portation, and  Mr.  Kenneth  Mead,  Director  of  Transportation  Is- 
sues, U.S.  General  Accounting  Office. 

We  welcome  you  to  the  subcommittees.  We  do  have  your  testi- 
mony and  we  will  make  it  a  part  of  the  record. 

STATEMENTS  OF  FRANK  E.  KRUESI,  ASSISTANT  SECRETARY 
FOR  TRANSPORTATION  POLICY,  DEPARTMENT  OF  TRANS- 
PORTATION; AND  KENNETH  M.  MEAD,  DIRECTOR,  TRANS- 
PORTATION ISSUES,  GENERAL  ACCOUNTING  OFFICE,  AC- 
COMPANIED BY  FRANK  MULVEY,  ASSISTANT  DIRECTOR, 
LESLIE  A.  SMITH,  SENIOR  ACCOUNTANT,  AND  RICHARD  A. 
JORGENSON,  RESOURCES,  COMMUNITY  AND  ECONOMIC  DE- 
VELOPMENT DIVISION 

Mr.  Kruesi.  Thank  you,  Mr.  Chairman.  Good  afternoon,  and  I 
welcome  this  opportunity  to  appear  before  both  of  your  subcommit- 
tees to  discuss  an  issue  of  mutual  interest,  namely  the  regulatory 
jurisdiction  and  activities  of  the  Interstate  Commerce  Commission. 
With  me  this  afternoon  is  Ed  Rastatter  of  my  office. 

The  ICC  has  a  long  and  distinguished  history,  extending  more 
than  100  years,  as  the  economic  regulator  of  our  Nation's  for-hire 
surface  transportation  carriers  engaged  in  interstate  commerce  or 
the  domestic  portions  of  foreign  commerce.  Over  time,  its  regu- 
latory scope  has  expanded  or  contracted  depending  on  changes  its 
statutory  mandates  and  the  commercial  conditions  of  our  rail, 
truck,  bus,  and  water  carrier  industries.  But  its  mission  has  re- 
mained constant — to  encourage  sound  economic  conditions  in  the 
transportation  industry.  We  believe  the  modem  post-reform  ICC 
does  an  effective  job  of  overseeing  those  industries  it  regulates,  in- 
tervening in  the  marketplace  only  when  necessary. 

After  more  than  a  decade  of  significant  changes,  legislative  re- 
form, market  restructuring,  and  economic  swings  from  growth  to 
recession  and  back  to  growth,  our  transportation  industries  have 
largely  emerged  healthy  and  competitive.  The  ICC  has  important 
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responsibilities  in  maintaining  that  economic  growth,  and  we  look 
forward  to  continuing  to  work  with  our  ICC  colleagues  in  that  re- 
gard. 

I  would  like  to  briefly  outline  how  DOT  and  the  ICC  work  to- 
gether, that  is,  how  our  jurisdictional  paths  cross,  and  how  we 
work  together  collegially.  At  the  same  time,  I  would  like  to  offer 
some  brief  comments  on  how  well  the  ICC  has  performed  in  imple- 
menting the  Interstate  Commerce  Act  and  the  regulatory  reform 
statutes  of  the  last  18  years,  including  the  seminal  legislation 
passed  and  approved  by  both  these  committees  in  these  areas. 

The  two  main  areas  in  which  DOT  works  most  closely  with  the 
ICC  are:  (1)  through  formal  ICC  regulatory  proceedings,  and,  (2)  in 
determinations  of  the  safety  fitness  of  motor  carriers.  With  regard 
to  the  latter,  under  current  practice,  if  a  motor  carrier  applicant  is 
seeking  interstate  operating  authority  from  the  ICC,  the  ICC 
checks  electronically  to  make  sure  my  Department  has  not  given 
the  applicant  an  unsatisfactory  safety  rating.  If  it  had,  the  ICC 
would  not  award  that  authority. 

The  ICC  then  informs  the  Department  of  Transportation  that  the 
authority  has  been  granted,  so  we  can  be  certain  the  carrier  is  on 
our  list  for  an  on-site  review  to  ensure  the  carrier  is  complying 
with  Federal  safety  requirements. 

In  addition,  both  agencies  are  careful  to  maintain  the  statutorily 
required  levels  of  responsibility,  that  is,  liability  insurance  require- 
ments. While  the  ICC  polices  its  insurance  requirements  somewhat 
differently  than  we  do,  we  believe  the  working  relationship  is  excel- 
lent and  that  the  system  of  shared  responsibilities  is  working  well. 

To  put  this  in  context,  I  should  note  here  that  of  the  280,000 
interstate  motor  carriers  in  the  United  States,  all  of  which  are  sub- 
ject to  DOT  Federal  safety  standards,  the  ICC  regulates  approxi- 
mately 62,000  carriers,  about  22  percent  of  the  total,  but  represent- 
ing about  45  percent  of  the  freight  carried  by  truck. 

With  regard  to  the  railroad  industry,  we  believe  that  the  remain- 
ing rail  economic  regulation  works  very  well.  The  Staggers  Rail  Act 
of  1980  was  an  exceptionally  fine  piece  of  legislation.  It  carefully 
balanced  the  interests  of  rail  carriers  and  shippers,  and  as  iniple- 
mented  by  the  ICC,  seems  to  have  satisfied  most  of  them.  While 
the  railroad  industry  is  largely  deregulated  in  terms  of  ton  miles 
carried,  the  ICC  provides  essential  oversight  in  the  areas  of  captive 
shipper  protection  and  rail  line  abandonments. 

The  Department  participated  in  numerous  ICC  rulemakings  over 
the  years  during  which  the  Staggers  Act  was  first  implemented  and 
has  stayed  active  as  important  issues  have  arisen  before  the  Com- 
mission. For  example,  we  were  heavily  involved  in  the  first  post- 
reform  case  involving  a  Class  I  railroad's  acquisition  of  a  major 
water  carrier. 

More  recently,  there  have  been  relatively  few  occasions  that  have 
required  our  participation,  with  the  most  notable  exceptions  being 
the  Commission's  reduction  of  regulations  for  rail  car  hire  com- 
pensation and  some  relatively  minor  exemptions  from  ICC  regula- 
tion. Overall,  there  have  been  few  disagreements  between  our  two 
Agencies  on  issues  of  importance  in  rail  regulatory  policy. 

In  addition,  there  remain  very  few  areas  where  there  are  strong 
disagreements  among  carriers  or  shippers  over  ICC  rail  regulatory 
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policy.  There  were  concerted  efforts  in  the  mid-1980's  to  roll  back 
or  fine-tune  some  of  the  Staggers  Act  provisions  as  they  apply  to 
coal  shipments,  and  to  make  a  few  adjustments  concerning  agricul- 
tural contract  confidentiality  provisions  and  an  ICC  export  coal  de- 
cision. These  matters  appear  to  be  settled  now,  and  I  certainly  ac- 
cept and  agree  with  the  Chairman's  observation  that  to  say  they 
are  settled  now  does  not  mean  they  will,  or  similar  issues  will  not 
arise  in  the  future. 

Not  only  are  railroad  rates  lower  than  they  were  before  the  Stag- 
gers Act  for  all  major  commodity  groups,  but  most  railroads  are 
also  better  off  financially.  In  addition — and  this  is  one  of  the  most 
exciting  areas  of  transportation  development  in  this  Nation — inter- 
modal  operations  have  increased  dramatically  since  the  ICC  ex- 
empted piggyback  traffic  from  regulation  in  the  early  1980's.  This 
development  has  allowed  freight  to  move  efficiently  from  one  mode 
to  another — for  example,  from  highway  to  rail — and  has  helped  re- 
duce the  burden  on  congested  highways;  and  in  the  bargain,  this 
has  reduced  energy  consumption  and  air  pollution. 

Shippers  seem  very  pleased  with  the  improved  service.  Moreover, 
since  the  Staggers  Act,  rail  accidents  have  fallen  by  about  two- 
thirds.  The  improved  financial  condition  of  the  industry  can  be 
credited  with  a  portion  of  this  improvement. 

With  regard  to  the  intercity  bus  industry,  economic  conditions 
have  changed  dramatically  since  the  Bus  Regulatory  Reform  Act  of 
1982.  The  principal  reforms  of  the  Act  concerned  eased  entry  con- 
trol, fare  setting  by  individual  carriers  rather  than  industrywide, 
and  the  ICC's  preemption  of  State  regulatory  decisions  on  entry, 
fares,  and  service  abandonment  when  these  decisions  adversely  af- 
fect interstate  carriers. 

We  believe  the  ICC  has  continued  to  implement  the  Act  as  Con- 
gress intended.  Large  numbers  of  new  carriers  have  entered  the  in- 
dustry, most  of  them  charter  and  tour  carriers,  as  opposed  to  regu- 
lar route  carriers.  Given  the  low  demand  for  intercity  regular  route 
services,  the  industry  seems  competitive. 

The  main  areas  of  concern  are  the  financial  health  of  the  indus- 
try, including  that  of  Greyhound,  which  is  by  far  the  largest  car- 
rier; the  large  number  of  service  abandonments,  especially  in  rural 
areas  not  served  by  Amtrak  or  air  carriers;  and  the  continuing 
competitive  issues  between  Greyhound  and  the  independent  car- 
riers with  which  it  both  cooperates  and  competes.  We  believe,  how- 
ever, these  concerns  are  primarily  the  results  of  economic  and  de- 
mographic factors  affecting  the  industry,  rather  than  any  regu- 
latory policies  or  decisions  by  the  ICC. 

We  have  not  had  any  substantial  areas  of  disagreement  with  the 
ICC  over  its  conduct  of  bus  regulatory  policy  in  recent  years.  In 
fact,  we  generally  agree  with  the  Commission's  views  on  handling 
carrier  disputes,  recognizing  that  it  has  to  use  its  regulatory  pow- 
ers very  carefully  in  cases  where  one  carrier's  aggressive  business 
practices  can  appear  to  another  to  be  anticompetitive,  especially  in 
a  declining  industry. 

Unfortunately,  the  bus  industry  has  been  in  decline  for  several 
decades,  and  in  spite  of  the  best  intentions  of  the  proponents  of  the 
1982  act,  it  has  not  been  the  invigorating  force  that  had  been 
hoped.  Competing  for  riders  against  the  airlines  and  Amtrak  for 
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the  traveling  public  that  has  more  registered  vehicles  than  licensed 
drivers,  is  a  difficult  task  indeed. 

The  ICC  performed  a  study  of  the  intercity  bus  industry  in  1993, 
and  its  bottom  line  concerning  the  complaints  by  independent  car- 
riers against  Greyhound  was  to  recommend  no  action  be  taken,  but 
to  monitor  the  developments  with  the  possibility  of  regulatory  ac- 
tion in  the  future,  should  there  be  an  adverse  change  in  cir- 
cumstances. DOT  agrees  with  that  conclusion. 

Finally,  with  regard  to  the  trucking  industry,  the  reforms  of  the 
Motor  Carrier  Act  of  1980,  coupled  with  their  regressive  implemen- 
tation by  the  ICC  in  the  early  1980's,  have  been  remarkably  suc- 
cessful in  creating  a  much  more  competitive  trucking  industry. 
Over  30,000  new  carriers  entered  the  industry,  making  rate  levels 
more  competitive.  Of  these  new  entrants,  about  2,000  are  women- 
and  minority-owned  carriers  that  had  been  effectively  frozen  out  of 
the  industry  under  the  old  entry  barriers  and  controls. 

It  has  also  been  estimated  that  shippers  and  consumers  have 
saved  at  least  $15  to  $20  billion  per  year  in  lower  shipping  costs. 
Even  larger  savings  continue  to  accrue  to  businesses  and  their  con- 
sumers or  customers  from  the  just-in-time  inventory  and  manufac- 
turing systems  that  were  made  possible  by  regulatory  reform  of  the 
air  cargo,  trucking,  and  railroad  industries. 

Employment  in  the  trucking  services  industry  has  increased  by 
about  675,000  jobs,  including  about  591,000  new  truck  driver  jobs, 
even  after  netting  out  the  thousands  of  jobs  that  have  been  lost  due 
to  bankruptcy. 

Finally,  evidence  shows  the  implemented  reforms  have  produced 
these  benefits  without  jeopardizing  either  small  community  truck- 
ing service  or  highway  safety.  The  fatal  accident  rate  for  medium 
and  heavy  trucks  fell  to  2.5  per  100  million  miles  of  travel  in  1992 
from  4.6  in  1980. 

The  ICC's  implementation  of  these  trucking  reforms  has  been 
very  successful.  However,  adjustment  to  these  new  rules  has  been 
difficult  at  times.  A  notable  example  is  the  so-called  shipper  under- 
charge problem.  We  were  pleased  that  an  equitable  legislative  solu- 
tion was  worked  out  among  all  the  parties  through  legislation  pro- 
duced by  the  Surface  Transportation  Subcommittee. 

One  of  the  major  trucking  functions  that  the  Commission  must 
perform  for  the  next  several  years  is  the  implementation  of  the  Ne- 
gotiated Rates  Act  of  1993.  Hopefully,  that  new  law  will  put  an  end 
to  most  of  the  protracted  litigation  over  these  claims. 

Of  course,  the  Commission  also  handles  the  thousands  of  applica- 
tions for  entry  into  the  trucking  industry  and  the  millions  of  tariffs 
that  common  carriers  must  continue  to  file  as  long  as  tariff  filing 
requirements  remain  law.  However,  these  functions  are  clearly 
ministerial  in  nature  and  many  agree  they  serve  no  useful  purpose. 

The  debate  over  the  future  course  of  trucking  regulation  will  con- 
tinue for  some  time.  It  is  brought  on  by  conditions  that  are  very 
competitive  in  the  intermodal  transportation  marketplace.  DOT 
will  continue  to  participate  in  that  debate,  and  we  will  welcome 
further  dialogue  with  Members  of  Congress,  the  ICC,  shippers,  and 
labor  over  what  is  best  for  all  segments  of  the  industry  and  for  the 
Nation. 
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Mr.  Chairman  and  members,  that  concludes  my  prepared  re- 
marks. I  would  be  happy  to  answer  any  questions  you  may  have. 
[The  prepared  statement  of  Mr.  Kruesi  follows:] 

Statement  of  Frank  E.  Kruesi,  Assistant  Secretary  for  Transportation 
PoucY,  Department  of  Transportation 

Good  afternoon,  Messrs.  Chairmen  and  members  of  the  committee.  I  welcome  this 
opportunity  to  appear  before  both  of  your  subcommittees  to  discuss  an  issue  of  mu- 
tual interest,  the  regulatory  jurisdiction  and  activities  of  the  Interstate  Commerce 
Commission  [ICC]. 

The  ICC  has  a  long  and  distinguished  history  as  the  economic  regulator  of  our 
Nation's  for-hire  surface  transportation  carriers  engaged  in  interstate  commerce  or 
the  domestic  portions  of  foreign  commerce.  Over  time,  its  regulatory  scope  has  ex- 
panded and  contracted  depending  on  changes  in  its  statutory  mandates  and  the 
commercial  conditions  of  our  rail,  truck,  bus,  and  water  carrier  industries.  But  its 
mission  has  remained  constant:  to  encourage  sound  economic  conditions  in  the 
transportation  industry.  We  believe  that  the  modem,  post-reform  ICC  does  an  effec- 
tive job  of  overseeing  those  industries  it  regiilates,  intervening  in  the  marketplace 
only  when  necessary.  After  over  a  decade  of  significant  changes — ^legislative  reform, 
market  restructuring,  and  economic  swings  from  growth  to  recession  back  to 
growth — ovu*  transportation  industries  have  largely  emerged  healthy  and  competi- 
tive. The  ICC  has  a  important  role  in  maintaining  that  economic  health,  ana  we 
look  forward  to  working  with  our  ICC  colleagues  in  that  regard. 

I  would  like  to  briefly  outline  how  DOT  and  the  ICC  work  together,  that  is,  how 
our  jurisdictional  paths  cross,  and  at  the  same  time  offer  some  brief  comjnents  on 
how  well  the  ICC  has  performed  in  implementing  the  Interstate  Commerce  Act  and 
the  regulatory  reform  statutes  of  the  last  18  years. 

The  two  main  areas  in  which  DOT  works  most  closely  with  the  ICC  are,  first, 
through  formal  ICC  regulatory  proceedings,  and,  second,  in  determinations  of  the 
safety  fitness  of  motor  carriers.  With  regsird  to  the  latter,  under  current  practice, 
if  a  motor  carrier  applicant  is  seeking  interstate  operating  authority  fi"om  the  ICC, 
the  ICC  checks  electronically  to  make  sure  DOT  has  not  given  the  carrier  an  unsat- 
isfactory safety  rating,  in  which  case  the  ICC  would  not  award  the  authority.  The 
ICC  then  informs  DOT  that  the  authority  has  been  granted,  so  we  can  be  certain 
the  carrier  is  on  our  list  for  an  on-site  review  to  ensure  the  carrier  is  compljdng 
with  Federal  safety  requirements. 

In  addition,  both  agencies  are  careful  to  maintain  identical  levels  of  financial  re- 
sponsibility (insurance)  requirements.  While  the  ICC  police  its  insurance  require- 
ments somewhat  differently  than  we  do,  we  believe  the  working  relationship  is  ex- 
cellent and  iihat  the  system  of  shared  responsibilities  is  working  well.  To  put  this 
into  context,  I  should  note  here  that  of  the  280,000  interstate  motor  carriers  in  the 
United  States,  all  of  which  are  subject  to  DOT  Federal  safety  standards,  the  ICC 
regulates  approximately  62,000  carriers. 

With  regard  to  the  railroad  industry,  we  believe  that  the  remaining  rail  economic 
regulation  works  veiy  well.  The  Staggers  Rail  Act  of  1980  was  an  exceptionally  fine 
piece  of  legislation,  ft  carefully  balanced  the  interests  of  rail  carriers  and  shippers 
and,  as  implemented  by  the  ICC,  seems  to  have  satisfied  most  of  them.  While  the 
railroad  industry  is  largely  deregulated  in  terms  of  ton-miles  carried,  the  ICC  pro- 
vides essential  oversight  in  the  areas  of  captive  shipper  protection,  rail  mergers,  and 
rail  line  abandonments. 

The  Department  participated  in  numerous  ICC  nilemakings  in  the  years  during 
which  the  Staggers  Act  was  first  implemented  and  has  stayed  active  as  important 
issues  have  arisen  before  the  Commission.  For  example,  we  were  heavily  involved 
in  CSX  Corporation  -  Control  -  American  Commercial  Line,  Inc.,  the  first  post-re- 
form case  of  a  Class  I  railroad's  acquisition  of  a  major  water  carrier.  More  recently, 
there  have  been  relatively  few  occasions  that  have  required  our  participation,  with 
the  most  notable  exceptions  being  the  Commission's  reduction  of  regulation  of  car 
hire  compensation  and  some  relatively  minor  exemptions  from  ICC  regulation.  Over- 
all, there  have  been  few  disagreements  between  our  two  agencies  on  issues  of  impor- 
tance in  rail  regulatory  poUcy. 

In  addition,  there  remain  very  few  areas  where  there  are  strong  disagreements 
among  carriers  or  shippers  over  ICC  rail  regulatory  poUcy.  There  were  concerted  at- 
tempts in  the  mid  1980's  to  roll  back  or  "fine  tune"  some  of  the  Staggers  Act  provi- 
sions as  they  applied  to  coal  shipments,  and  to  make  a  few  adjustments  concerning 
agricultural  contract  confidentiality  provisions  and  an  ICC  export  coal  decision,  but 
these  matters  appear  to  be  settled  now. 
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Not  only  are  rail  rates  lower  than  they  were  before  the  Staggers  Act  for  all  major 
commodity  groups,  but  most  railroads  are  also  far  better  off  financially.  In  addition, 
intermodal  operations  have  increased  dramatically  since  the  ICC  exempted  "piggy- 
back" traffic  from  regulation  in  the  early  1980's.  This  development  has  allowed 
freight  to  move  efficiently  from  one  mode  to  another  (e.g.  highway  to  rail),  helped 
to  reduce  the  burden  on  congested  highways  and,  in  the  bargain,  reduced  energy 
consumption  and  air  pollution.  Shippers  seem  very  pleased  with  the  improved  serv- 
ice. Moreover,  since  the  Staggers  Act  rail  accidents  have  fallen  by  about  two-thirds. 
The  improved  financial  condition  of  the  industry  can  be  credited  with  a  portion  of 
this  improvement. 

With  regard  to  the  intercity  bus  industry,  economic  conditions  have  changed  dra- 
matically since  the  Bus  Regulatory  Reform  Act  of  1982.  The  principal  reforms  of  the 
Act  concerned  eased  entry  control,  fare-setting  by  individual  carriers  rather  than  in- 
dustrywide, and  ICC  preemption  of  State  regulatory  decisions  adversely  affect  inter- 
state carriers.  We  believe  the  ICC  has  continued  to  implement  the  act  as  Congress 
intended.  Large  numbers  of  new  carriers  have  entered  the  industry,  most  of  them 
charter  and  tour  carriers,  as  opposed  to  regular  route  carriers.  Given  the  relatively 
low  demand  for  intercity  regular  route  services,  by  and  large  the  industry  seems 
workably  competitive. 

The  main  areas  of  concern  are:  the  financial  health  of  the  industry,  including  that 
of  Greyhound,  which  is  by  far  the  largest  carrier;  the  large  number  of  service  aban- 
donments, especially  in  rural  areas  not  served  by  Amtrak  or  air  carriers;  and  the 
continuing  competitive  issues  between  Greyhound  and  the  independent  carriers 
with  which  it  both  cooperates  and  competes.  We  believe,  however,  that  these  con- 
cerns are  primarily  the  result  of  economic  and  demographic  factors  affecting  the  in- 
dustry, rather  than  any  regulatory  policies  or  decisions  by  the  ICC.  We  have  not 
had  any  substantial  areas  of  disagreement  with  the  ICC  over  its  conduct  of  bus  reg- 
ulatory policy  in  recent  years.  In  fact,  we  generally  agree  with  the  Commission's 
views  on  handling  carrier  disputes,  recognizing  that  it  has  to  use  its  regulatory  pow- 
ers very  carefully  in  cases  where  one  carrier's  aggressive  business  practices  can  ap- 
pear to  another  carrier  as  anti-competitive,  especially  in  a  declining  industry.  Unfor- 
tunately, the  intercity  bus  industry  has  been  in  decline  for  several  decades  and,  in 
spite  of  the  best  intentions  of  the  proponents  of  the  1982  Act,  it  has  not  been  the 
invigorating  force  that  had  been  hoped.  Competing  for  riders  against  the  airlines 
and  Amtrak  for  a  traveling  public  that  has  more  registered  vehicles  than  licensed 
drivers,  is  a  difficult  task. 

The  ICC  preformed  a  study  of  the  intercity  bus  industry  in  1993,  and  its  bottom- 
line  concerning  the  complaints  by  independent  carriers  against  Greyhound  was  to 
recommend  no  action  be  taken,  but  to  monitor  developments  with  the  possibility  of 
regulatory  action  in  future,  should  there  be  an  adverse  change  in  circumstances. 
DOT  agrees  with  that  conclusion. 

Finally,  with  regard  to  the  trucking  industn?,  the  reforms  of  the  Motor  Carrier 
Act  of  1980,  coupled  with  their  aggressive  implementation  by  the  ICC  in  the  early 
1980's,  have  been  remarkably  successful  in  creating  a  much  more  competitive  truck- 
ing industry.  Over  30,000  new  carriers  entered  the  industry,  making  rate  levels 
more  competitive.  Of  these  new  entrants,  about  2,000  are  women-  and  minoritv- 
owned  carriers  that  had  been  effectively  "frozen  out"  of  the  industry  under  the  old 
entry  controls.  It  also  has  been  estimated  that  shippers  and  consumers  have  saved 
at  least  $15  to  $20  billion  per  year  from  lower  shipping  costs.  Even  larger  ^savings 
continue  to  accrue  to  businesses  and  their  customers  from  the  "just-in-time"  inven- 
tory and  manufacturing  systems  that  were  made  possible  by  regulatory  reform  of 
the  air  cargo,  trucking,  and  railroad  industries.  Employment  in  the  trucking  serv- 
ices industry  has  increased  by  about  675,000  jobs,  including  about  591,000  new 
truck  driver  jobs,  even  after  netting  out  the  thousands  of  jobs  that  have  been  lost 
due  to  bankruptcies.  Finally,  evidence  shows  that  the  implemented  reforms  have 
produced  these  benefits  without  jeopardizing  either  small  community  trucking  serv- 
ice or  highway  safety.  The  fatal  accident  rate  for  medium  and  heavy  trucks  fell  to 
2.5  per  100  million  miles  of  travel  in  1992  (the  latest  available  data)  from  4.6  in 
1980. 

The  ICC's  implementation  of  these  trucking  reforms  has  been  very  successful. 
However,  adjustment  to  these  new  rules  has  been  difficult  at  times.  A  notable  exam- 
ple is  the  so-CEdled  shipper  undercharge  problem.  We  were  pleased  that  an  equitable 
legislative  solution  was  worked  out  among  all  parties  through  legislation  produced 
by  the  Surface  Transportation  Subcommittee.  One  of  the  major  trucking  functions 
that  the  Commission  must  perform  for  the  next  several  years  is  the  implementation 
of  the  Negotiated  Rates  Act  of  1993.  Hopefully  that  new  law  will  put  an  end  to 
much  of  the  protracted  litigation  over  these  claims. 
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Of  course  the  Commission  also  handles  the  thousands  of  applications  for  entry 
into  the  trucking  industry,  and  the  millions  of  tariffs  that  common  carriers  must 
continue  to  file  as  long  as  the  tariff  filing  requirement  remains  law.  However,  these 
functions  are  pvu-ely  ministerial  in  nature,  and  many  argue  that  they  serve  no  use- 
ful purpose. 

The  debate  over  the  future  covu^e  of  trucking  regulation  will  continue  for  some 
time,  spurred  on  by  conditions  in  a  very  competitive  intermodal  transportation  mar- 
ketplace. DOT  wUl  continue  to  participate  in  that  debate  and  would  welcome  further 
dialogue  with  Members  of  Congress,  our  colleagues  at  the  ICC,  shippers,  industry 
and  labor  over  what  is  best  for  all  segments  of  the  industry. 

Mr.  Chairmen,  that  concludes  my  prepared  remarks.  I  would  be  happy  to  answer 
any  questions  you  may  have. 

Mr.  Rahall.  We  do  have  a  roll  call  vote  on,  so  we  will  have  a 
short,  10-minute  break.  We  will  be  right  back. 
[Brief  recess.] 
Mr.  Rahall.  Mr.  Mead,  you  may  proceed. 

STATEMENT  OF  KENNETH  M.  MEAD 

Mr.  Mead.  Thank  you,  Mr.  Chairman.  My  colleagues  are  Frank 
Mulvey,  Rick  Jorgenson  and  Les  Smith.  I  am  going  to  abbreviate 
my  summary,  so  I  will  have  a  summary  of  a  summary,  and  just 
try  to  touch  the  highlights. 

I  would  like  to  talk  about  the  ICC's  rail  functions  first,  which 
was  the  focus  of  our  review.  We  simply  updated  staffing  informa- 
tion from  a  1987  report  we  had  done  on  the  motor  carrier  func- 
tions. 

In  the  rail  area,  about  40  percent  of  the  ICC  resources  go  to  that 
area.  I  believe  DOT  and  ICC  fairly  described  the  functions  which 
they  perform  in  the  rail  area,  and  from  what  we  found  in  our  work, 
the  rail  functions  currently  performed  by  the  ICC  serve  an  impor- 
tant purpose,  even  in  a  partly  deregulated  environment.  Some  en- 
tity must  be  charged  with  responsibility  for  carrying  them  out. 

I  would  also  like  to  point  out  that  in  some  respects,  certain  of 
these  functions  will  become  even  more  important  in  the  next  sev- 
eral years.  In  addition  to  the  captive  shipper  issue,  of  key  impor- 
tance is  Amtrak's  trackage  disputes  with  the  freight  railroads;  the 
committee  will  be  hearing  more  about  that.  Ninety-seven  percent 
of  the  track  which  Amtrak  operates  over  is  owned  by  the  freight 
railroads.  For  the  first  time  in  a  quarter  century,  Amtrak  will  be 
renegotiating  the  operating  agreements  under  which  it  pays  to  use 
those  tracks. 

It  is  not  an  issue  without  consequence.  And  I  would  just  like  to 
focus  on  the  Amtrak  issue  for  a  moment  to  point  out  that  if  an 
Agency  like  ICC  is  not  responsible  for  dispute  resolution,  the  mat- 
ter is  going  to  end  up  in  court  litigation  for  years,  or  alternatively, 
it  is  going  to  be  placed  in  your  lap  for  resolution. 

Given  the  need  for  these  rail  functions,  a  most  important, 
overarching  finding  of  our  review  is  that  ICC's  independence  in 
rendering  decisions  is  a  key  attribute  of  the  current  economic  regu- 
latory system  we  have.  That  attribute  is  greatly  valued  by  all  sec- 
tors of  the  transportation  community  with  whom  we  spoke.  I  do  not 
think  there  are  any  exceptions  to  that. 

Now,  while  ICC's  responsibilities  for  rail  could  be  transferred  to 
DOJ  or  DOT,  such  a  transfer  could  obviously  compromise  the  inde- 
pendence of  the  decisionmaking  process  without  generating  any 
meaningful  cost  savings.  There  was  talk  that  perhaps  you  could 
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transfer  this  to  DOT;  after  all,  it  is  an  important  transportation 
issue. 

I  would  like  to  come  back  to  Amtrak  to  illustrate  the  problem. 
The  Secretary  of  Transportation  sits  on  Amtrak's  board.  That 
would  be  very  problematic  in  trying  to  resolve  in  a  fair  way  how 
much  the  freight  railroads  should  be  compensated  by  Amtrak  to 
use  the  freight  railroad's  tracks. 

As  for  Justice,  its  antitrust  reviews  are  more  narrow  than  the  re- 
views performed  by  ICC,  because  the  latter  reviews,  as  the  chair- 
man pointed  out,  take  into  account  a  broader  range  of  consider- 
ations such  as  the  impact  on  the  community  that  is  affected,  the 
impact  on  labor  that  is  not  within  the  purview  of  an  antitrust  de- 
termination. And,  again,  of  paramount  concern  of  everybody  we 
spoke  to  was  the  independence  of  an  Agency  like  ICC,  which  is 
simply  indispensable  to  preserving  unbiased  decisionmaking. 

There  are  other  alternatives,  including  making  ICC  an  independ- 
ent commission  within  DOT.  That  is  much  like  FERC,  the  Federal 
Energy  Regulatory  Commission;  that  was  made  an  independent 
Agency  within  DOE. 

Another  possibility  is  merging  ICC  with  the  Federal  Maritime 
Commission.  Either  one  of  those  options  would  provide  the  inde- 
pendence, but  there  would  be  virtually  no  cost  savings,  and  in  each 
case,  ICC  expertise  and  staff  resources  would  have  to  be  trans- 
ferred. DOT  does  not  have  the  in-house  expertise  to  handle  these 
functions,  and  certainly  the  Federal  Maritime  Commission  does 
not. 

There  is  an  axiom  that  if  it  isn't  broke,  don't  fix  it.  That  seems 
like  an  apt  statement  to  make  here. 

I  would  like  to  transition  to  the  motor  carrier  area  for  a  moment. 
That  consumes  roughly  60  percent  of  ICC  staff  years.  It  is  impor- 
tant to  place  ICC's  motor  carrier  functions  in  the  right  context. 

You  have  the  tariff  filings  and  entry  applications  on  the  one 
hand;  that  consumes  about  200  staff  years.  On  the  other  hand,  you 
have  so-called  "ancillary  functions,"  which  I  think  are  very  impor- 
tant. You  do  not  often  hear  them  criticized  by  any  segment  of  the 
transportation  community.  And  it  is  important  that  they  be  per- 
formed. Insurance,  safety  fitness,  cargo  liability,  protection  of  users 
of  household  goods  movers,  they  all  fall  into  that  category.  And, 
further,  even  if  your  tariff  filing  requirements  were  reduced  in  size, 
for  the  foreseeable  future  ICC  will  need  the  resources  to  dispose  of 
the  cases  that  arose  under  the  undercharge  dispute. 

If  you  are  thinking  of  transferring  ancillary  functions,  the  non- 
tariff  functions,  the  nonentry  application  functions,  to  some  other 
agency,  we  would  not  project  any  savings  of  consequence  associated 
with  such  a  transfer. 

And  we  are  open  for  questions. 

[Testimony  resumes  on  p.  153.] 

[The  prepared  statement  and  attachment  of  Mr.  Mead  follows:] 
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Statement  of  Kenneth  M.  Mead,  Director,  Transportation  Is- 
sues, Resources,  Community,  and  Economic  Development 
Division,  General  Accounting  Office 


Messrs.  Chairmen  and  Members  of  the  Sxibcoiranittees : 

We  appreciate  the  opportunity  to  discuss  the  results  of  our 
review  of  the  Interstate  Commerce  Commission's  (ICC)  regulatory 
responsibilities.   In  1980,  after  ICC  had  extensively  regulated 
transportation  for  nearly  a  century,  the  Congress  substantially 
reduced  ICC's  jurisdiction  over  rail  and  motor  carriers'  rates  and 
market  entry  and  exit.   Subsequently,  several  proposals  have  called 
for  eliminating  ICC  altogether. 

Concerned  that  the  Congress  have  adequate  information  before 
making  such  a  decision,  the  Chairman  and  Ranking  Minority  Member  of 
the  Subcommittee  on  Transportation  and  Hazardous  Materials,  House 
Committee  on  Energy  and  Commerce,  asked  GAO  to  evaluate  ICC's 
current  railroad  regulatory  activities  emd  determine  what  might  be 
gained  by  transferring  these  activities  to  other  federal  agencies, 
such  as  the  Department  of  Transportation  (DOT) .   My  statement  today 
responds  to  your  request.   In  addition,  because  ICC  allocates  more 
than  one-half  of  its  resources  to  motor  carrier  activities  my 
statement  includes  an  overview  of  these  functions  as  well.   Our 
main  points  are  as  follows : 

—  In  many  instances,  shippers  have  access  to  only  railroads 
to  carry  their  goods.   In  other  instances,  communities  are 
faced  with  the  prospect  of  losing  rail  service.   The 
Congress  has  determined  that  the  pviblic  interest  is  best 
served  if  the  needs  of  shippers  cind  communities  for 
reasonably  priced  railroad  services  are  balanced  against 
the  needs  of  railroads  for  adequate  revenues.   ICC  is 
charged  with  this  responsibility.   The  agency  continues  to 
(1)  ensure  that  railroad  rates  are  reasonable;  (2)  review 
suid  approve  railroad  mergers,  abandonments,  consolidations, 
and  line  sales;  and  (3)  review  and  approve  trackage  rights 
applications  emd  resolve  disputes.   In  fiscal  year  1993, 
about  37  percent  of  ICC's  resources  were  devoted  to  these 
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activities,  while  about  63  percent  were  devoted  to  motor 
carrier  activities. 

With  respect  to  motor  carriers,  ICC  continues  to  issue 
operating  certificates  and  receive  tariffs.   However,  since 
few  rate  proposals  or  entry  petitions  are  challenged  today, 
these  activities  are  largely  a  formality.   As  a  result, 
many  shippers,  transportation  brokers,  and  others  question 
the  scope  of  ICC ' s  continued  motor  carrier  rate  and  entry 
regulation.  We  found  that  in  recent  years  ICC  has  had  to 
adjudicate  disputes  that  have  arisen  because  the  tariff 
rates  filed  by  motor  carriers  have  differed  from  the  rates 
negotiated  with  shippers--called  undercharge  cases. 
Although  adjudicating  these  disputes  has  substantially 
increased  ICC's  workload  in  this  area,  fewer  such  cases  are 
expected  in  the  future  once  the  current  cases  are  resolved. 
Many  who  support  deregulation  of  motor  carrier  rate  and 
entry  favor  continued  federal  enforcement  of  ICC's 
ancillary  functions,  such  as  providing  consumer  protection 
for  the  movement  of  household  goods .   These  functions  have 
continuing  value  and  will  either  need  to  be  retained  by  ICC 
or  transferred  to  other  agencies. 

ICC's  responsibilities  for  regulating  railroads  could  be 
transferred  to  DOT  and/or  the  Department  of  Justice  (DOJ) . 
However,  a  transfer  could  compromise  the  independence  of 
the  decision-making  process  without  generating  meaningful 
cost  savings.   In  addition,  a  transfer  of  ICC's  rail 
functions  to  DOT  could  create  conflicts  of  interest  with 
DOT'S  responsibility  for  investing  in  and  promoting  the 
rail  industry,  especially  the  intercity  passenger  rail 
industry.   DOT  administers  federal  funds  for  the  National 
Railroad  Passenger  Corporation  (Amtrak) .   Other 
alternatives  for  handling  ICC's  rail  responsibilities 
include  making  ICC  an  independent  commission  within  DOT, 
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much  as  the  Federal  Energy  Regulatory  Commission  was  made 
an  independent  agency  within  the  Department  of  Energy,  or 
merging  ICC  with  the  Federal  Maritime  Commission.   Although 
these  alternatives  could  preserve  ICC's  independence,  they 
would  produce  only  minimal  cost  savings  for  the  federal 
government . 

Our  review  indicates  a  continuing  need  for  an  independent 
regulatory  commission,  such  as  ICC,  to  address  rail  competitive 
issues  and  adjudicate  disputes.   Budgetary  savings  might  be 
achieved  by  further  reforming  motor  carrier  regulation,  but  any 
savings  from  changes  in  orgauiizational  responsibility  for  ICC's 
rail  activities  are  likely  to  be  small.   Nonetheless,  over  the 
longer  term  there  are  basic  questions  that  need  to  be  resolved 
eJsout  the  appropriate  scope  and  extent  of  motor  carrier  tariff 
filing  and  entry  application  requirements  in  a  deregulated 
environment . 

BACKGROUND 

ICC  is  the  nation's  oldest  independent  regulatory  agency.    In 
1887,  the  Interstate  Commerce  Act  esteJalished  ICC  as  an 
independent  regulatory  agency  and  charged  it  with  protecting  the 
public  from  monopolistic  and  discriminatory  practices  by  the 
railroads.   The  Motor  Carrier  Act  of  1935  extended  ICC's  mandate  to 
include  interstate  trucking  cind  bus  operations.   For  nearly  a 
century,  the  Commission  exercised  extensive  economic  regulation 
over  the  nation's  surface  tremsportation  industries.   ICC 
controlled  the  rates  that  could  be  charged  and  decided  which  firms 
could  transport  which  goods.   In  the  early  1960s,  the  agency 
employed  nearly  2,500  people.   Today  it  employs  approximately  625. 
ICC's  budget  for  fiscal  year  1994  is  approximately  $52.2  million.^ 


^This  includes  $7.3  million  in  revenue  from  such  activities  as 
collecting  registration  amd  filing  fees. 
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In  the  inid-1970s  and  early  1980s,  in  response  to  changing 
market  conditions  and  perceptions  that  excessive  regulation  had  led 
to  significant  inefficiencies  in  the  transportation  sector,  the 
Congress  substantially  reduced  ICC's  jurisdiction  over  rates  and 
market  entry  eind  exit.   The  Staggers  Rail  Act  of  1980,  among  other 
things,  increased  the  freedom  of  railroads  to  set  rates  according 
to  the  demands  of  the  marketplace.   Similarly,  the  Motor  Carrier 
Act  of  1980  substantially  reduced  federal  regulation  of  the 
trucking  industry.   Nevertheless,  the  Congress  did  not  completely 
deregulate  the  surface  transportation  sector,  and  ICC  continues  to 
regulate,  albeit  less  extensively,  both  the  rail  and  the  trucking 
industries.   In  addition,  the  Congress  continues  to  be  concerned 
that  shippers  forced  to  rely  on  a  single  railroad  not  be  subject  to 
unreasonable  rates  and  that  individual  communities  served  by  a 
single  line  not  be  deprived  unnecessarily  of  rail  service.   ICC's 
current  motor  and  rail  regulatory  functions,  together  with  their 
staff -year  allocations,  are  listed  in  appendix  I. 

ICC  CONTINTTF..q  TO  PFRFORM  IMPORTANT 
RAIL  REGULATORY  FUNCTIONS 

We  reported  in  1990  that  most  shippers  had  benefited  from 
declines  in  real  rail  rates  and  improvements  in  service  since  the 
passage  of  the  Staggers  Rail  Act.^  However,  not  all  shippers  saw 
their  rates  decline  or  their  service  improve.   Some  shippers, 
called  "captive  shippers, "  are  on  rail  lines  served  by  only  one 
railroad.   Although  the  Staggers  Rail  Act  limited  ICC's  authority 
to  review  rail  rates  to  instances  in  which  (1)  a  railroad  has 
market  dominance — that  is,  it  has  no  effective  competition — and  (2) 
the  revenue- to-variable  cost  ratio  exceeds  180  percent,  ICC  serves 
an  important  role  by  hearing  complaints  and  ensuring  that  rates  are 
reasonable.   In  fiscal  year  1993,  about  37  percent  of  ICC's  625 


'Railroad  Regulation:   Economic  and  Financial  Impacts  of  the 
Staggers  Rail  Act  of  1980  (GAO/RCED-90-80,  May  16,  1990). 


140 


staff  years  were  devoted  to  rail-related  activities,  and  ICC  issued 
65  decisions  pertaining  to  rail  rate  complaints. 

The  Staggers  Rail  Act  also  imposed  time  limits  on  the  process 
for  abandoning  lines  to  help  the  railroads  reduce  their  costs. 
However,  ICC  continues  to  review  proposals  for  abandoning  rail 
lines  to  ensure  that  shippers  and  communities  do  not  lose  rail 
service  unnecessarily.   In  deciding  whether  or  not  to  approve  a 
petition  to  abandon  a  rail  line,  ICC  is  required  by  law  to  take 
into  accoxint  (1)  the  financial  interest  of  the  railroads,  (2)  the 
service  and  development  needs  of  local  shippers  and  communities, 
and  (3)  the  public  interest  in  maintaining  a  healthy,  adequate 
interstate  rail  system.   In  addition  under  the  Staggers  Rail  Act, 
the  railroads  are  required  to  sell  lines  approved  for  abandonment 
to  responsible,  interested  buyers.   If  the  parties  involved  cannot 
agree  on  a  purchase  price,  ICC  is  empowered  to  establish  terms  and 
conditions . 

Finally,  ICC  maintains  responsibility  for  reviewing  and 
approving  mergers  and  acquisitions  of  rail  carriers  and  for 
resolving  disputes  over  trackage  rights.   Like  abandonments  of  rail 
lines,  some  mergers,  acquisitions,  and  trackage  disputes  are 
controversial.   For  example,  in  one  recent  rail  acquisition  case, 
ICC  imposed  conditions  on  the  sale  to  ensure  that  employees  who 
lost  their  jobs  would  be  adequately  compensated.   ICC  also  reviews 
and  approves  trackage  rights  applications.  The  importance  of  this 
role  is  likely  to  increase  in  the  next  few  years  as  97  percent  of 
the  tracks  Amtrak  uses  is  owned  by  freight  railroads  and  Amtrak 
will  be  renegotiating  the  compensation  it  pays  to  use  these  tracks. 
Amtrak  currently  pays  nearly  $100  million  per  year  to  use  freight 
railroads'  tracks.   ICC  is  already  reviewing  one  dispute  between 
Amtrak  and  the  Consolidated  Rail  Corporation  over  such 
compensation.  Most  representatives  of  the  freight  railroads  we 
contacted  expressed  dissatisfaction  with  the  current  payments  and 
may  seek  to  increase  their  compensation.   ICC  will  likely  be  called 
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upon  to  help  resolve  disagreements  stemming  from  Amtrak's 
renegotiation  of  agreements  to  use  freight  railroads'  tracks. 

POLITICAL  INDEPENDENCE  IS 
AN  IMPORTANT  ICC  ATTRIBUTE 

The  Congress  recognized  the  importance  of  maintaining  ICC's 
independence  in  1966  when  it  declined  to  merge  the  agency  into  the 
newly  created  DOT.  While  no  agency  can  be  wholly  immune  from 
political  influence,  ICC's  status  as  an   independent  agency  has  led 
to  the  general  perception  that  the  agency  is  an  impartial  authority 
for  resolving  disputes  euid  ensuring  that  economic  policies 
affecting  surface  transportation  are  carried  out  fairly  and 
equitably.   ICC's  five  commissioners  are  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate.   These 
appointments  expire  in  a  staggered  fashion  so  that  a  single-term 
President  cannot,  except  under  unusual  circxamstances,  appoint  a 
majority.  No  more  than  three  commissioners  may  be  from  one 
political  party,  and  a  commissioner  may  be  removed  from  office  only 
for  neglect  of  duty  or  malfeasance  in  office. 

Our  review  indicates  that  this  independence  is  an  important 
attribute  valued  by  all  sectors  of  the  treuisportation  community. 
None  of  the  representatives  from  the  trade  associations  we 
interviewed- -associations  representing  most  railroad  carriers  and 
shippers — favored  transferring  ICC's  rail  regulatory  functions  to 
an  executive  branch  agency.   The  consensus  was  that  there  are 
special  benefits  to  having  an  independent  regulatory  agency,  such 
as  ICC,  to  adjudicate  disputes  euid  resolve  issues  affecting  rail 
trcinsport.   In  general,  trade  association  representatives  believed 
that  transferring  ICC's  functions  to  DOT  and  DOJ  would  affect  the 
impartiality  of  the  decision-making,  the  ability  to  balance  the 
interests  of  all  concerned  parties,  euid  the  accessibility  of  the 
process  to  the  public  and  industry.   In  particular,  some 
representatives  said  that  small  carriers  auid  shippers  could  be  hurt 


142 


the  most,  since  they  would  not  have  the  resources  to  litigate  their 
disputes  in  court  if  there  were  no  ICC.   According  to  the 
representatives,  preserving  ICC's  independence  is  important  to 
support  unbiased  decision-making. 

REDUCING  ICC'S  MOTOR  CARRIER  RESPONSIBILITIES 
COULD  LEAD  TO  BUDGETARY  SAVINGS 

Even  though  the  Motor  Carrier  Act  of  1980  largely  deregulated 
the  trucking  industry,  ICC's  responsibilities  in  this  area  consume 
approximately  63  percent  of  the  agency's  staff  year  resources. 
About  half  of  these  resources  were  devoted  to  regulating  rates  and 
entry  in  fiscal  year  1993.   In  1993,  legislation  was  proposed  that 
would  have  eliminated  regulation  of  motor  carriers'  rates  emd 
entry.   This  legislation  is  still  pending.   We  estimate  that  ICC 
could  reduce  its  total  budget  by  about  30  percent  if  its 
responsibilities  for  regulating  motor  carriers'  rates  and  entry 
were  substantially  reduced  or  eliminated. 

Some  Recmlatorv  Requirements  for 
Motor  Carriers  Mav  Not  Be  Needed 

The  Motor  Carrier  Act  of  1980  substantially  reduced  federal 
regulation  of  the  trucking  industry  by  easing  entry  restrictions 
for  new  firms,  eliminating  restrictions  prohibiting  a  motor  carrier 
from  operating  as  both  a  common  and  a  contract  carrier,  and 
increasing  the  number  of  exempt  commodities.^  It  also  eliminated 
certain  operating  restrictions  placed  on  regulated  carriers  (such 
as  restrictions  on  which  routes  and  how  many  shippers  the  carriers 
could  serve) .  The  act  also  encouraged  greater  price  competition 
among  motor  carriers  in  general  by  phasing  out  ICC's  authority  to 
grant  antitrust  immunity  for  certain  rate-setting  activities. 


^Interstate  truck  treinsportation  of  some  agricultural  products  is 
exempt  from  ICC's  jurisdiction.   These  products  include 
livestock,  feed,  seeds,  and  unprocessed  agricultural  commodities. 
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Nevertheless,  ICC  continues  to  have  tariff  and  entry  regulations 
for  approximately  53,000  interstate  for-hire  motor  carriers.*  ICC 
grants  operating  authority/licenses  to  new  carriers,  processes 
e±)out  1  million  tariff  filings  for  rate  chcinges,  administers 
insurance  requirements  for  interstate  motor  carriers,  and  enforces 
compliance  with  its  regulations. 

Even  though  the  trucking  industry  is  largely  deregulated,  the 
law  still  requires  motor  carriers  to  acquire  operating  certificates 
and  file  tariffs.   In  fiscal  year  1993,  ICC  spent  100  staff  years 
on  rate  regulation  fvinctions  and  95  staff  years  on  entry  regulation 
functions.   We  found  that  common  carriers'  rates,  which  must  be 
reflected  in  tariffs  on  file  with  ICC,  are  seldom  challenged. 
However,  in  recent  years  ICC  has  been  required  to  resolve  disputes 
that  arose  because  motor  carriers'  filed  tariff  rates  differed  from 
the  rates  negotiated  with  shippers — called  undercharge  cases. ^ 
Over  the  last  several  years,  these  cases  have  substantially 
increased  ICC's  motor  carrier  rate  regulation  workload:  As  of  May 
1994,  there  were  about  340  undercharge  cases  pending  at  ICC.   The 
Congress  recently  enacted  legislation  designed  to  help  resolve 
these  cases.*  As  a  result,  ICC  expects  its  workload  to  decline 
over  the  next  few  years  as  these  cases  are  resolved.   ICC  also 
grants  about  10,000  motor  carrier  licenses  per  year.''  According  to 
ICC,  99  percent  of  these  applications  are  unopposed.   In  view  of 
these  facts,  many  shippers,  transportation  brokers,  and  others 
question  whether  the  current  scope  and  extent  of  tariff  filing  emd 


*ICC  exempts  certain  classes  of  interstate  carriers — such  as 
haulers  of  fruits,  vegetables,  and  farm  products--from 
regulation. 

^Trucking  Transportation:   Information  on  Handling  of  Undercharge 
Claims  (GAO/RCED-93-208FS,  Aug.  30,  1993). 

«The  Negotiated  Rates  Act  of  1993  (P.L.  103-180,  Dec.  3,  1993). 

'This  includes  motor  carriers  of  property  and  passengers. 
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entry  application  requirements  are  needed.   Eliminating  this 
regulation  would  require  legislative  action. 

ICC  is  also  responsible  for  other  motor  carrier  functions. 
Commonly  referred  to  as  "ancillary  regulatory  functions,"  these 
include  some  aspects  of  safety  and  insuremce  regulation  as  well  as 
responsibility  for  antitrust  enforcement,  cargo  deimage  licibility, 
data  collection,  owner-operator  protection,  household  goods 
protection,  and  Mexican  carrier  registration.   These  functions 
accounted  for  approximately  38  percent  of  ICC's  motor  carrier 
resources  (and  24  percent  of  ICC's  total  staff  years)  in  fiscal 
year  1993 .  Many  of  those  who  support  deregulation  of  rates  and 
entry  nevertheless  favor  continued  federal  enforcement  of  some  of 
these  ancillary  regulations.   In  our  1987  report  on  trucking 
deregulation, °  we  identified  a  number  of  ancillary  functions-- 
including  providing  consumer  protection  for  the  movement  of 
household  goods,  protecting  owner-operators,  monitoring  insurance 
cind  cargo  damage  liability,  and  collecting  data--that  many  believe 
would  need  to  be  continued  either  at  ICC  or  at  some  other  federal 
agency  if  ICC's  rate  and  entry  responsibilities  were  eliminated. 
We  found  no  evidence  to  suggest  that  these  activities  are  any  less 
importeuit  today  than  they  were  in  1987 . 

Proposals  have  been  made  to  reduce  ICC's  responsibilities  for 
regulating  motor  carriers'  rates  and  entry.   For  example,  a 
legislative  proposal  made  by  Congressmem  Emerson  in  August  1993, 
H.R.  2860,  "Trucking  Regulatory  Reform  Act  of  1993",  would  (1) 
eliminate  motor  carriers'  tariff  filing  requirements  auid  regulation 
for  all  rates  set  outside  rate  bureaus,  and  (2)  streamline  motor 


'Trucking  Dereaulat--inn:   Pronosed  Sunset  of  ICC's  Trucking 
Regulatory  RP.snonsibilities  (GAO/RCED-87-107,  Apr.  23,  1987) 
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carriers'  entry  requirements.'  Enactment  of  this  legislation  would 
reduce  ICC's  need  for  resources  devoted  to  regulating  motor 
carriers'  rates  and  entry.   The  House  has  yet  to  act  on  this  bill. 

Eliminating  Rate  and  Entry  Regulation 
Would  Produce  Budgetary  Savings 

The  Congressional  Budget  Office  estimates  an  initial  annual 
savings  of  $19  million  if  all  of  ICC's  motor  carrier 
responsibilities  (including  the  emcillary  functions)  are  eliminated 
and  300  staff  years  are  cut."  The  annual  savings  are  projected  to 
increase  to  $32  million  within  4  years  after  the  terminated 
employees  have  received  all  of  their  compensation,  including 
severance  and  annual  leave  pay.  We  believe  that  ICC  would  save 
approximately  $17  million  per  year  (32  percent  of  ICC's  estimated 
fiscal  year  1995  budget)  if  its  motor  carrier  rate  and  entry 
regulations  were  repealed. ^^  This  estimate  assumes  that  ICC  would 
eliminate  the  192  staff  years  budgeted  for  motor  carrier  rate  and 
entry  regulatory  fvmctions  in  fiscal  year  1995  plus  a  portion  of 
ICC's  administrative  overhead  expenses."  We  did  not  include  the 
149  staff  years  allocable  to  ancillary  and  finance  functions.  As 
discussed  above,  some  of  these  activities,  such  as  providing 
consumer  protection  for  the  movement  of  household  goods,  appear  to 


'Motor  carrier  rate  bureaus  are  organizations  of  carriers  created 
to  analyze  carriers'  costs  and  file  tariffs  with  ICC  on  behalf  of 
its  members.   ICC  regulates  rates,  charges,  and  other  tariff 
conditions  established  by  rate  bureaus. 

^"This  estimate  assiomes  that  ICC  would  cease  to  regulate  motor 
carriers,  intercity  buses,  interstate  water  carriers,  and  movers 
of  household  goods. 

^^This  estimate  includes  only  current  wages  and  salaries  and  does 
not  include  severance  pay  or  auinual  leave  pay  for  terminated 
employees . 

"Alternatively,  ICC  might  find  that  it  needs  to  reallocate  some 
of  the  cost  savings  to  other  areas  that  might  already  be 
underfunded. 
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have  value  and  would  need  to  be  transferred  to  other  federal 
agencies  if  ICC  were  sunset.   However,  it  is  unclear  what  benefits 
would  accrue  from  simply  shifting  these  activities  to  other 
agencies  if  ICC  is  to  continue  performing  rail  regulatory 
activities. 

SHIFTING  ICC'S  RAIL  FUNCTIONS  TO  DOT/DOJ  COULD  COMPROMISE 
ICC'S  INDEPENDENCE  AND  YIELD  ONLY  SMALL  COST  SAVINGS 

ICC'S  regulatory  emd  adjudicatory  responsibilities  in  the  rail 
area  could,  in  theory,  be  divided  between  DOT  and  DOJ.   The 
responsibility  for  mergers  and  acquisitions  could  be  assigned  to 
DOJ,  and  the  other  activities  could  be  assigned  to  DOT.   However, 
transferring  ICC's  rail  functions  to  DOT  and  DOJ  could  reduce  the 
independence,  or  the  perceived  independence,  of  the  regulatory 
process.   In  addition,  if  the  transfers  did  take  place,  DOT  and  DOJ 
would  probably  have  to  acquire  additional  staff  (or  retain  current 
ICC  staff)  in  order  to  obtain  the  necessary  expertise  in  rail 
issues.   Depending  on  how  many  of  ICC's  staff  would  need  to  be 
absorbed  or  replaced  by  DOT  and  DOJ,  the  budget  savings  could  be 
small  and  largely  limited  to  reductions  in  administrative  or 
overhead  costs.   In  fiscal  year  1993,  administrative  costs  consumed 
about  $7.6  million  of  ICC's  budget.   On  the  basis  of  ICC's  fiscal 
year  1993  allocation  of  staff  between  rail  and  motor  carrier 
functions,  we  estimate  that  37  percent  of  the  agency's 
administrative  costs  ($2.8  million)  are  assignable  to  rail 
activities. 

Loss  of  Independence  Could  Result 
From  Transferring  ICC's  Rail  Functions 

Transferring  ICC's  rail  fxinctions  to  DOT  and  DOJ  could  reduce 
the  independence  of  rule-making  and  dispute  resolution.   In 
declining  to  merge  ICC  into  the  newly  created  DOT  in  1966,  the 
Congress  reaffirmed  its  belief  that  an  independent  body  was 
necessary  to  ensure  that  the  regulatory  decision-making  process  was 
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free  from  partisan  influence.   Although  the  regulatory  environment 
within  which  ICC  makes  decisions  has  changed  substantially  since 
1966,  ICC's  remaining  rail  regulatory  responsibilities  continue  to 
require  an  unbiased  consideration  of  the  public  interest.   Since 
both  DOT  and  DOJ  are  part  of  the  executive  branch  and  the 
Secretaries  of  these  agencies  serve  at  the  pleasure  of  the 
President,  both  are  already  subject  to  more  direct  partisan 
influence  than  ICC.   In  contrast,  ICC  is  a  bipartisan  collegial 
body.  Although  its  commissioners  are  appointed  by  the  President 
and  confirmed  by  the  Senate,  they  may  be  removed  only  for  cause. 
Therefore,  transferring  ICC's  rail  responsibilities  to  DOT  or  DOJ 
could  expand  a  more  partisan  influence  in  the  decision-making 
process.   Representatives  of  the  rail  industry  and  shippers  we 
spoke  with  expressed  serious  concerns  about  the  loss  of 
independence  that  could  occur  if  ICC's  rail  responsibilities  were 
transferred  to  other  agencies. 

Transferring  ICC's  rail  functions  to  DOT  could  also  create 
potential  conflicts  of  interest,  since  DOT'S  responsibilities 
include  investing  in  and/or  promoting  Amtrak.   DOT  administers 
federal  funds  for  Amtrak,  and  the  Secretary  of  Transportation  sits 
on  Amtrak 's  Board  of  Directors.   Transferring  ICC's 
responsibilities  for  resolving  rate  and  service  disputes  among 
railroads,  including  Amtrak,  to  DOT  could  raise  questions  about 
DOT'S  ability  to  make  unbiased  decisions.   For  example,  questions 
could  arise  about  the  appropriateness  of  DOT'S  deciding  Amtrak 's 
current  dispute  with  the  Consolidated  Rail  Corporation  (Conrail) 
over  Amtrak 's  payments  for  using  Conrail 's  tracks.   This  case 
includes  issues  about  how  much  is  to  be  paid  and  how  such  payments 
are  to  be  calculated,  and  it  can  be  expected  to  have  implications 
for  the  entire  rail  industry  as  Amtrak 's  current  operating 
agreements  with  freight  railroads  are  renegotiated  over  the  next 
several  years.   Over  the  years,  successive  administrations  have 
held  different  views  on  the  need  for  intercity  passenger  rail 
service.   Such  policy  considerations  could,  or  could  be  perceived 
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to,  play  a  role  in  the  outcome  of  the  disputes  between  freight 
railroads  and  Amtrak. 

Budget  Savings  From  Transferring 
ICC's  Rail  Functions  Would  Be  Minimal 

ICC's  rail  functions  could,  in  theory,  be  divided  between  DOT 
and  DOJ.   DOT  could  assiome  all  of  ICC's  rail  functions  except  the 
approval  of  mergers  and  acquisitions.   Authority  for  this  function 
could  be  transferred  to  DOJ.   The  amount  saved  from  such  transfers 
would  likely  be  small,  since  neither  agency  is  currently  positioned 
to  handle  ICC's  functions.   The  Federal  Railroad  Administration 
(FRA)  is  primarily  responsible  for  regulating  railroad  safety.   FRA 
officials  told  us  they  would  need  additional  staff  to  gain  the 
necessary  expertise  and  handle  the  increased  workload  if  FRA  were 
to  assume  ICC's  existing  rail  responsibilities.   DOJ's  Antitrust 
Division  is  responsible  for  evaluating  industry  mergers  for 
possible  anticompetitive  effects.  However,  ICC  maintains  sole 
responsibility  for  approving  or  denying  railroad  mergers  and/or 
acquisitions.   Officials  at  DOJ  said  they  occasionally  participate 
in  rail  merger  proceedings  before  the  ICC  and  provide  it  with 
economic  analyses  and  other  input  for  railroad  mergers  and 
acquisitions.   However,  they  noted  that  their  focus  is  on  the 
competitive  aspects  of  mergers  rather  than  on  possible  economic 
and/or  financial  impacts  on  rail  labor. 

If  ICC's  rail  responsibilities  and  functions  are  transferred 
to  DOT  and  DOJ,  both  agencies  will  likely  need  to  acquire  the 
necessary  staff  and  expertise  if  they  are  to  hcindle  these  duties  in 
the  same  manner  as  ICC.   DOT'S  FRA  acknowledged  the  need  for  both 
staff  and  expertise.   DOJ  officials  told  us  they  believe  DOJ  could 
assume  ICC's  merger  and  acquisition  authority  without  additional 
resources,  but  they  would  not  consider  the  noncompetitive  effects 
of  mergers,  such  as  their  potential  economic  and   financial  impacts 
on  rail  labor.   If  consideration  of  such  factors  is  to  continue  as 
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part  of  the  merger  approval  process,  we  believe  additional  staff 
will  be  needed  either  at  DOJ  or  DOT — depending  on  which  agency 
assiiines  responsibility  for  them. 

ALTERNATIVE  ORGANIZATIONAL  STRUCTURES 
COULD  PRESERVE  ICC ' S  INDEPENDENCE 
BUT  OFFER  SMALL  COST  SAVINGS 

Several  alternative  organizational  structures  are  available 
for  handling  ICC's  rail  regulatory  functions.   These  include  making 
ICC  an  independent  commission  within  DOT  and/or  merging  ICC  with 
another  commission,  such  as  the  Federal  Maritime  Commission  (FMC) . 
While  each  of  these  alternatives  would  preserve  ICC's  independence, 
the  cost  savings  from  adopting  any  one  of  them  is  likely  to  be 
minimal . 

Making  ICC  an  independent  body  within  DOT  and  DOJ  would  allow 
the  agency  to  retain  its  status  as  an  independent  federal 
commission  responsible  for  regulating  and  adjudicating  railroad 
issues.   It  would  continue  to  operate  much  as  it  does  today, 
presumably  with  similar  staffing  levels,  but  it  would,  in  name  at 
least,  be  a  part  of  DOT.   The  Federal  Energy  Regulatory  Commission 
(FERC)--an  independent  regulatory  agency  responsible  for  overseeing 
the  natural  gas  industry,  electric  utilities,  hydroelectric  power 
projects,  and  oil  pipeline  transportation--operates  under  such  an 
arrangement.   Similar  to  ICC,  it  has  both  regulatory  and 
adjudicatory  functions.   FERC  has  rate-setting  powers  and  issues 
certificates  for  the  construction  and  abandonment  of  interstate 
natural  gas  pipeline  facilities.   However,  FERC  is  officially  a 
part  of  the  Department  of  Energy  (DOE) .   An  agency  official 
emphasized  that  neither  the  Secretary  of  Energy  nor  any  other  DOE 
employee  may  direct  or  control  FERC's  activities.   According  to  a 
FERC  official,  there  were  few,  if  any,  cost  savings  in  its  move  to 
DOE  because  the  integration  was  a  simple  transfer  of  functions  with 
no  reduction  in  staff  or  budget.   The  same  situation  could  apply  to 
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ICC — that  is,  ICC  could  retain  its  independent  status  but  the  move 
might  produce  few,  if  any,  cost  savings. 

ICC  could  also  be  merged  with  FMC.   Under  this  proposal,  ICC's 
rail  regulatory  and  adjudicatory  functions  would  stay  largely 
intact,  but  the  merged  commission  would  take  on  FMC's 
responsibilities  for  ocean-going  and  domestic  offshore 
transportation.   ICC  and  FMC  have  many  similar  fxinctions  and 
duties.   FMC  is  responsible  for  regulating  oceanborne 
transportation  in  the  foreign  commerce  and  in  the  domestic  offshore 
trade  of  the  United  States,  receives  and  reviews  tariff  filings  of 
common  carriers,  and  regulates  rates  euid  charges  of  controlled 
carriers  to  ensure  that  they  are  just  and  reasonable.   Like  ICC, 
FMC  has  five  commissioners  who  are  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate  and  no  more  than  three  of  whom 
may  come  from  any  one  political  party.   To  the  extent  that  the  two 
commissions  could  be  integrated,  some  savings  in  administrative 
overhead  costs  might  be  achieved.   In  fiscal  year  1993,  ICC 
incurred  about  $7.6  million  and  FMC  about  $4  million  in 
administrative  overhead  costs.   Additional  savings  would  depend  on 
the  extent  to  which  staff  and  services  from  the  two  agencies  could 
be  integrated.   These  savings  would  likely  be  small,  however,  since 
the  types  of  industries  regulated  by  each  agency  differ  widely. 

CnNCLUSIONS 

ICC  continues  to  perform  a  number  of  important  rail  functions 
that  remain  necessary  as  long  as  there  are  captive  shippers  and 
market-dominant  railroads.   These  functions  could  conceivably  be 
transferred  to  DOT  and  DOJ,  but  it  is  not  clear  whether  the 
benefits  would  be  significant  and  there  is  the  potential  for  the 
loss  of  independence  in  the  decision-making  process.   There  is  more 
potential  for  budgetary  savings  in  the  motor  carrier  area.  Many 
shippers  and  transportation  brokers  question  the  need  for  the 
current  system  of  motor  carrier  rate  and  entry  regulation. 
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However,  there  are  basic  questions  that  Congress  first  needs  to 
address  about  the  appropriate  extent  of  motor  carrier  tariff  filing 
and  entry  application  requirements  in  a  deregulated  environment. 
These  functions  constitute  about  one-third  of  ICC's  annual  budget. 
ICC's  ancillary  motor  carrier  functions,  such  as  providing  consiomer 
protection  for  the  movement  of  household  goods,  continue  to  have 
value  and  likely  will  need  to  either  be  performed  at  ICC  or 
treuisferred  to  another  agency  along  with  the  resources  needed  to 
adequately  perform  them. 


Messrs.  Chairmen,  this  concludes  my  testimony.   I  would  be 
happy  to  respond  to  any  questions  that  you  or  Members  of  the 
Siabcommittees  may  have. 
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APPENDIX  I 


APPENDIX  I 


ICC-S  ALLOCATION  OF  STAFF  YEARS'  FOR  RAIL  AND  MOTOR 
REGULATORY  FUNCTIONS.  FISCAL  YEARS  199.1-95 


Rail  r«aul«torv  functions 

Rate  regulation 

Antitrust  matters: 

Major  mergers /consolidations 
Pooling,  rate  bureaus,  etc. 

Minor  mergers/consolidations 

Abandonmen  t  s 

Acquisitions 

New  constructions 

Trackage  rights  and  leases 

Data  reporting 

Allocation  of  G  &  A  Expenses 

Total  rail 

Motor  r«aulatorv   fmietlona 

Rate  regulation 

Entry  regulation 

Finance  regulation 

Ancillary  functions: 
Safety 
Insurance 

Antitrust  enforcement 
Cargo  damage  liability 
Data  reporting 
Owner-operator  protection 
Household  goods  rules 
Mexican  carrier  registration 

Allocation  of  G  t  A  expenses 

Total  motor  carrier 

Total  Motor  Carrier  ft  Rail 


FY  ?3 

IT  54" 

FY  95" 

41.0 

37.5 

37.6 

12.1 

14.4 

13.1 

1.0 

1.0 

1.0 

12.8 

13.9 

13.8 

71.0 

70.8 

71.7 

13.1 

14.2 

14.3 

7.5 

8.3 

8.4 

11.3 

11.1 

11.0 

37.0 

37.5 

36.2 

25.2 

25.5 

24.8 

232.0 
FY  93 


391.9 


623.9 


234.2 
FY  gj" 


386.8 


621.0 


231.9 


FY  95^ 


100.0 

108.8 

108.0 

95.1 

84.8 

83.8 

6.2 

5.9 

6.0 

10.1 

8.5 

8.5 

46.5 

45.3 

45.5 

3.7 

3.8 

3.8 

23.0 

22.1 

22.2 

5.8 

4.5 

4.0 

27.9 

27.4 

26.4 

21.6 

23.3 

23.3 

9.2 

8.9 

8.9 

42.8 

43.5 

42.2 

382.6 


614.5 


"Motor  carrier  staff  years  excludes  1  staff  year  devoted  to  water 
carrier  functions. 

''Staff  years  for  fiscal  years  1994  and  1995  are  based  on  budget 
estimates. 

Source:   Interstate  Commerce  Commission. 
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Mr.  Rahall.  Thank  you. 

Let  me  ask  Mr.  Kruesi  the  first  question.  I  have  in  front  of  me 
a  statement  of  administration  policy  dated  June  9th,  which  is 
today,  in  regard  to  S.  1491,  the  FAA  Authorization  Act,  over  in  the 
Senate.  And  I  read  from  this  paragraph,  "the  administration  par- 
ticularly supports  the  amendment's  provision  which  addresses  a 
problem  of  inconsistent  regulation  of  intermodal  all-cargo  air  car- 
riers, and  that  provision  will  be  an  important  step  to  removing  con- 
flicting laws  that  interfere  with  efficient  intermodal  cargo  move- 
ments." This  is  in  support  of  the  amendment  by  Senators  Ford  of 
Kentucky  and  Exon  of  Nebraska. 

Those  of  us  who  have  read  this  particular  provision  as  offered  by 
these  Senators  interpreted  it  to  mean  complete  and  total  deregula- 
tion; that  is,  it  is  much  more  broad  in  scope  than  simply  dealing 
with  the  small  package  industry  that  was  the  original  amendment 
offered  in  that  body.  And  it  is  much  broader  in  scope  than  dealing 
only  with  companies  involved  in  both  trucking  and  air  cargo  oper- 
ations. 

So  I  am  just  wondering,  is  this  the  administration's  position  on 
this  amendment,  that  you  are  supporting  complete  and  total  de- 
regulation? 

Mr.  Kruesi.  Mr.  Chairman,  I  would  say  that  it  is — and  I  am  sure 
you  know  this  issue  very  well — deregulation  of  intrastate  trucking 
by  regulation  of  entry  and  prices  in  intrastate  shipping  involving 
motor  carriers  that  are  affiliated  with  air  carriers.  It  is  clearly 
broader  than  earlier  versions. 

There  is  a  provision  in  that  amendment,  which  it  is  my  under- 
standing Senator  Ford  has  offered,  which  provides  for  a  minimum 
cutoff  of  50,000  air  packages  per  year;  although  it  is  also  true — and 
I  think  this  is  the  point  you  are  making — that  the  exemption 
should  be  read  to  include  motor  carriers  affiliated  with  air  cargo 
carriers  and  that  it  is  very  easy  for  motor  carriers  to  affiliate  with 
air  cargo  carriers.  And  I  think  that  clearly  is  broad. 

There  are  two  things,  I  think,  to  keep  in  mind  here.  One  is  that 
the  extent  of  intrastate  trucking  regulation  was  probably  not  fully 
appreciated  and  hadn't  been,  I  think,  in  time  for  the  1980  deregula- 
tion that  was  done  by  this  committee  and  others.  But  the  current 
effort  is  to  allow  smaller  truckers  the  same  benefits  of  deregulation 
and  to  allow  them  to  be  competitive,  as  well  as  larger  truckers. 
There  is  no  question  it  will  have  a  major  impact  on  intrastate 
trucking  in  the  same  way  that  this  Congress  has  already  allowed 
deregulation  and  price  competition  in  interstate  trucking. 

Mr.  Rahall.  But  the  affiliation  language  is  part  of  this  amend- 
ment, and  you  have  endorsed  the  total  amendment;  is  that  correct? 

Mr.  Kruesl  We  have  endorsed  the  total  amendment;  that  is  cor- 
rect. 

Mr.  Rahall.  So  you  endorse  complete  and  total  deregulation? 

Mr.  Kruesl  It  endorses  what  this  amendment  addresses,  which 
is  intrastate  deregulation  for  air  carriers  which  are  affiliated  with 
motor  carriers;  it  does  do  that,  yes.  I  wouldn't  characterize  that  as 
full  and  complete  deregulation.  It  is  clearly  a  substantial  broaden- 
ing, yes,  sir. 
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Mr.  Rahall.  I  may  have  further  questions  on  this  in  a  minute, 
but  I  know  Chairman  Swift  has  to  go  to  the  Floor,  so  let  me  recog- 
nize him  for  his  question  and  then  I'll  recognize  Chairman  Mineta. 

Mr.  Swift.  I  thank  you,  and  I  thank  Chairman  Mineta  for  your 
courtesy  in  that  regard. 

Ken,  in  your  testimony,  you  mention  the  concerns  that  both  the 
shippers  and  carriers  expressed  in  the  possibility  of  losing  the  inde- 
pendence of  the  regulatory  commission.  Could  you  amplify  that  a 
little  bit?  Particularly,  what  is  the  importance  to  shippers  and  car- 
riers of  the  Commission's  functions  being  independent? 

Mr.  Mead.  The  fact  that  in  so  many  decisions  facing  the  Com- 
mission, there  are  conflicting  and  competing  interests  that  must  be 
resolved.  Not  everybody  is  going  to  come  out  happy.  There  is  an  im- 
portant interest  in  that  decision  being  unbiased,  and  there  is  a 
strong  feeling  throughout  the  transportation  community  that  the 
current  manner  of  ICC  decisionmaking  preserves  this  independence 
in  that  the  ICC  is  not  a  pure  executive  Agency. 

The  Commissioners'  terms  are  staggered.  Only  3  of  the  5  can  be 
from  any  one  political  party.  You  tend  to  have  overlaps  between 
different  administrations  in  terms  of  the  tenure  of  the  Commis- 
sioners. It  was  just  a  universally  held  view. 

Mr.  Swift.  You  discussed  how  savings  would  be  minimal  if  ICC 
functions  were  transferred  to  the  executive.  What  factors  went  into 
that  analysis? 

Mr.  Mead.  At  the  conclusion  of  our  statement,  there  is  an  appen- 
dix that  lists  the  staff  years,  and  we  examined  those  staff  years 
and  what  they  go  for,  and  we  simply  don't  see  how,  by  transferring 
these  functions  around,  they  are  going  to  save  money. 

Also,  there  is  a  small  administrative  overhead  component  that  at 
the  outer  limit  was  $7  million  from  our  analysis,  at  the  very  out- 
side. But  when  you  transfer  a  function  from  one  agency  to  another, 
it  is  not  a  dollar-for-dollar  savings.  Simply  because  a  function  is 
transferred  from  one  agency  to  another  agency  doesn't  mean  you 
are  going  to  pick  up  a  dollar's  worth  of  savings  in  administrative 
overhead. 

So  we  saw  very  little  savings  in  transferring  functions.  If  there 
are  any  savings,  you  will  have  to  drop  functions  and  responsibil- 
ities. 

Mr.  MULVEY.  If  I  could  amplify  on  that  a  little  bit,  we  didn't  un- 
dertake a  person-by-person  analysis.  What  we  did  was  to  examine, 
if  you  transfer  these  functions,  whether  there  needs  to  be  expertise 
resident  where  the  functions  are  going,  I  am  talking  now  about  the 
ancillary  functions,  in  particular, 

DOT  currently  does  not  have  that  expertise.  They  would  either 
have  to  acquire  it  or  would  have  to  train  people.  We  do  not  believe 
that  there  currently  is  excess  capacity  within  DOT  that  would 
allow  them  to  absorb  the  new  activities. 

It  was  suggested  that  DOT  could  just  get  rid  of  600  people 
through  attrition  and  take  over  these  functions.  That  presumes 
these  people  aren't  doing  anything  right  now;  that  is  probably  an 
unfair  assumption.  We  have  no  evidence  that  DOT  could  absorb 
them  by  attriting  600  current  staff. 

DOT  told  us  they  respected  the  ICC's  expertise  and  did  not  have 
that  kind  of  expertise  in  house.  So  if  you  followed  the  FERC  model. 
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for  example,  there  would  be  no  savings.  The  FERC  staff  we  con- 
tacted told  us  there  were  no  savings  when  FERC's  authority  was 
subsumed  in  DOE.  So  there  mav  be  some  savings.  There  may  be 
some  economies  and  efficiencies,  out  they  are  likely  to  be  small. 

Mr.  Mead.  In  fact,  I  would  just  add,  we  are  not  talking  here  just 
about  savings.  Let's  talk  about  the  effectiveness  of  ICC's  functions 
and  what  they  need  to  carry  out  their  functions.  If  you  take  the 
safety  function  and  the  insurance  function,  one  could  make  the 
case  that  a  strengthening  of  that  effort  would  be  appropriate, 
which  may  mean  that  if  you  were  to  modify  or  downsize  any  of  the 
ICC's  functions,  that  you  wouldn't  realize  necessarily  a  net  staff- 
year  savings,  that  you  might  want  to  redirect  some  of  those  efforts 
over  to  perhaps  the  safety  area  or  the  insurance  area. 

Mr.  MULVEY.  Let  me  add  there  was  some  discussion  of  whether 
or  not  we  should  transfer  some  of  the  rail  abandonments  proceed- 
ings to  the  Department  of  Justice,  and  whether  there  would  be  any 
savings  by  doing  so.  The  Department  of  Justice  feels  they  could 
handle  all  the  abandonments  with  no  additional  staff.  However, 
they  also  told  us  that  they  would  not  perform  the  same  kind  of 
analysis  and  take  into  account  all  of  the  factors  that  ICC  does. 

So  while  it  is  true  that  DOJ  could  likely  take  over  the  abandon- 
ments proceedings  of  the  ICC,  it  would  not  do  it  in  the  same  way, 
and  Congress  has  said  that  there  are  certain  things  that  the  ICC 
must  examine  in  abandonments  cases.  If  it  puts  the  same  require- 
ments on  DOJ,  then  one  would  assume  they  would  also  have  to  ac- 
quire more  expertise. 

Mr.  Swift.  Is  there  anything  of  an  antitrust  action  that  it  doesn't 
look  into?  Such  as  economic  needs,  that  kind  of  thing? 

Mr.  MuLVEY.  Exactly. 

Mr.  Swift.  I  don't  want  to  put  words  in  your  mouth,  but  it 
sounds  like  one  option  is,  we  just  shove  the  food  around  on  the 
plate.  When  we  get  done,  we  say  the  plate  looks  different  and  we 
call  that  progress. 

Another  alternative  is,  we  actually  move  that  around  on  the 
plate,  but  we  lose  a  little  of  it  in  the  process  because  they  will  not 
be  able  to  provide  the  identical  functions.  They  will  do  something 
that  looks  a  little  bit  like  what  the  ICC  did,  but  it  won't  be  the 
same  thing  the  ICC  did. 

And  in  neither  case  do  you  make  any  significant  savings. 

Mr.  MuLVEY.  That  is  a  good  characterization  of  our  position. 

Mr.  Swift.  Just  a  technical  question.  Do  you  include  costs  of 
RIFed  employees,  the  cost  of  shutting  down,  in  your  analysis? 

Mr.  Kruesi.  No,  but  we  extrapolate  that.  The  CBO  estimate  you 
referred  to  earlier 

Mr.  Swift.  I  want  to  talk  about  that. 

Mr.  Kruesi  [continuing].  Did  take  that  into  account  and  con- 
cluded, I  believe,  that  if  you  zeroed  out  all  of  the  motor  carrier 
functions,  which  I  certainly  wouldn't  counsel  you  to  do,  then  you 
would  save  something  on  the  order  of  $30  million  a  year.  But,  see, 
their  estimate  was  to  zero  out  totally  the  motor  carrier  functions, 
not  selected  portions  of  them. 

Mr.  MuLVEY.  They  didn't  talk  about  whether  they  would  be  an- 
cillary functions  or  any  transition  course.  It  was  basically  just,  if 
you  got  rid  of  all  the  motor  carrier  functions,  all  the  motor  carrier 
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years — ^that  is,  such  a  percentage  of  the  total  ICC  staff-year  alloca- 
tion— and  therefore  applied  that,  extrapolated  that  to  the  budget; 
and  it  sort  of  presumes  that  overhead  can  be  brought  down  propor- 
tionately, and  that  probably  is  not  true. 

To  give  CBO  its  credit,  however,  they  do  admit  that  they  did  not 
undertake  a  very  sophisticated  analysis.  The  CBO  usually  does  un- 
dertake a  very  sophisticated  analysis  when  it  does  its  work,  and  we 
have  a  lot  of  respect  for  their  work.  This  was  not  one  of  those  at- 
tempts on  their  part. 

Mr.  Smith.  Actually,  the  CBO  study  had  an  initial  estimate  of 
about  $19  million  saved  for  the  first  year.  And  that  took  into  con- 
sideration the  fact  that  you  would  have  to  pay  out  severance  pay 
and  annual  pay  to  RIFed  employees.  Then  that  $19  million  would 
increase  steadily  up  to  $32  million  as  you  continued  to  pay  out  that 
payment  annually,  and  it  would  settle  in  at  $32  million  per  year. 

Mr.  Swift.  Where  did  they  admit  that  this  was  a  different  kind 
of  study  than  they  usually  do?  Is  that  in  writing  somewhere?  Is  it 
on  the  public  record? 

Mr.  JORGENSON.  In  the  study  that  they  prepared,  they  had  some 
statements  to  the  fact  that  this  was  an  analysis  that  was  based 
purely  on  eliminating  staff  and  making  payments,  as  opposed  to 
determining  whether  certain  functions  could  be  performed  by  DOT 
or  other  agencies. 

Mr.  Swift.  One  last  question  on  this  issue.  Is  there  any  way  of 
getting  apples  and  apples  and  apples  here?  One  of  the  problems 
when  you  have  different  people  do  these  kinds  of  analyses  is  that 
they  tend  to  take  into  consideration  slightly  different  things.  Are 
they  really  as  much  at  odds  with  you  as  you  are  saying — no  signifi- 
cant savings  and  they  are  saying  up  to  $45  million?  Is  there  really 
that  kind  of  difference? 

Mr.  Mead.  Mr.  Chairman,  I  do  not  know  where  the  $45  million 
came  from.  The  figure  I  saw  from  the  CBO  study  was  $30  million, 
after  you  clear  out  the  severance  pay  and  so  forth.  And  I  think 
your  suggestion  is  accurate,  that  we  are  not  saying  too  much  dif- 
ferent from  CBO. 

CBO  was  assuming  a  total  elimination  of  the  motor  carrier  func- 
tions. If  you  were  to  eliminate  all  of  the  motor  carrier  functions, 
your  budget  would  be  reduced  by  about  $30  million. 

Mr.  Swift.  And  your  analysis  did  not  make  that  assumption? 

Mr.  Mead.  No.  What  we  did  is,  we  took  it  apart  and,  say,  if  you 
take  the  tariff  filing  and  the  entry  application  requirements  and 
put  them  to  one  side,  and  then  look  at  the  other  functions  that  ICC 
performs  in  the  motor  carrier  area,  you  will  end  up  with  $17  mil- 
lion that  you  would  not  incur  if  you  were  to  substantially  reduce 
or  eliminate  tariff  filings  and  the  entry  applications. 

Mr.  Swift.  But  do  I  understand  your  testimony  to  be  correct, 
that  if  you  do  not  reduce  their  functions,  just  moving  them  around 
isn't  going  to  save  you  any  significant  amount  of  money? 

Mr.  Mead.  That  is  correct,  sir. 

Mr.  Swift.  So  any  savings  that  you  project  or  they  project  in- 
volves significantly  changing  the  charge  that  we  give  them  to  un- 
dertake? 

Mr.  Mead.  Exactly. 
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Mr.  Swift.  That  merely  moving  them  around  on  the  organization 
chart  saves  no  money;  and  you  agree  with  that  and  CBO  agrees 
with  that,  correct? 

Mr.  Mead.  Yes.  And  I  would  suggest,  sir,  that  this  is  consider- 
ably more  than  a  budgetary  matter,  that  in  the  first  instance,  it  is 
a  substantive  policy  matter  for  the  Congress  to  decide;  and  then 
you  would  consider  what  the  downside  of  any  budgetary  consider- 
ations  were. 

Mr.  Smith.  I  just  want  to  clean  up  the  discrepancy  on  the  $40 
million  from  CBO. 

They  actually  did  two  studies.  One  was  in  reference  to  two  sepa- 
rate bills  in  the  Congress  in  1993.  One  was  to  eliminate  the  ICC 
in  its  entirety.  That  is  where  they  came  up  with  the  $45  million 
projection.  The  second  bill  was  to  eliminate  the  motor  carrier  func- 
tion, 300  staff-years.  That  is  where  they  came  up  with  the  initial 
savings  of  $19  million  that  would  increase  to  $32  million  annually. 
So  actually  there  were  two  separate  studies,  in  responses  to  Con- 
gressional inquires  as  to  what  the  effect  the  bill  would  have  on  sav- 
in£rs. 

Mr.  Swift.  Thank  you.  I  have  been  handed  by  the  Chairman,  Mr. 
Rahall,  not  my  discovery,  but  on  Page  2,  line  14  of  Mr.  Kasich's 
bill,  it  says  there  are  transferred  to  the  Secretary  effective  October 
1,  1993,  all  functions  of  the  Commission. 

So  that  what  you  are  telling  me  is  that  if  we  passed  this  provi- 
sion and  moved  all  their  functions,  you  and  CBO  both  agree  there 
would  be  no  savings?  No  significant  savings  is  the  word  you  have 
used. 
Mr.  Mead.  Yes. 

Mr.  Kruesi.  Mr.  Chairman,  let  me  add  to  that,  if  I  may,  from 
DOT'S  perspective.  There  is  no  question  that  if  the  responsibilities 
are  shifted  over  to  DOT  and  no  personnel  are  shifted  over,  two 
things  happen:  (1)  there  are  budgetary  savings  that  are  offset  by 
severance  costs  and  so  forth;  but,  (2)  there  is  a  terrible  crushing 
blow  not  only  on  DOT'S  ability  to  perform  their  own  functions,  but 
also  to  do  the  ICC  functions  without  the  ICC's  manpower,  so  they 
don't  get  done  well  either. 

So  the  issue  really  ought  to  be  reversed;  namely,  does  the  ICC 
perform  important  functions  on  behalf  of  the  transportation  indus- 
try and  the  economy  of  this  Nation.  And  the  answer  to  that,  in  our 
view,  is  absolutely  it  does.  Is  there  a  reason  to  move  it  over  to  the 
Department  of  Transportation?  In  our  view,  the  answer  is  abso- 
lutely not.  .        ,  .,1  , 

There  was  a  similar  effort  last  fall  in  our  appropriations  bill  to 
move  these  functions  over  to  the  Department,  and  at  that  point 
Secretary  Pena  adamantly  insisted  that  was  an  inappropriate  thing 
to  do,  unnecessary.  The  ICC  was  doing  a  good  job  and  working  well 
with  the  Department,  and  it  was  really  totally  inappropriate  to 
make  that  move.  It  is  a  statement  that  we  would  again  reiterate 

today.  ,       ,        J 

Mr.  Mead.  And  I  can  say  to  both  subcommittees  that  based  on 
work  that  GAO  has  done  in  the  motor  carrier  safety  area  at  DOT 
and  in  its  competition  area,  the  staff  there  are  already  sufficiently 
stretched  that  you  could  not  reasonably  expect  them  to  simply  ab- 
sorb all  of  ICC's  functions. 
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Mr.  Swift.  I  want  to  thank  all  of  you  very,  very  much,  and  thank 
my  colleagues  for  their  generosity  and  patience. 

Mr.  Rahall.  Chairman  Mineta. 

Mr.  Mineta.  Thank  you  very  much,  Mr.  Rahall. 

Let  me  ask  first  about  if  the  ICC  were  to  be  moved  to  the  De- 
partment of  Transportation  and  is  given  regulatory  independence 
at  DOT,  and  I  guess  people  sort  of  use  this  example  of  FERC  at 
DOE  as  a  template  for  doing  that,  how  would  appeals  from  the  ICC 
decision  make  the  mechanism  work?  In  other  words,  right  now 
someone  is  not  happy  with  the  ICC  decision,  I  take  it  they  can  go 
into  Federal  court? 

Mr.  Mead.  That  is  correct. 

Mr.  Mineta.  What  would  be  the  decisionmaking  process  you 
think  if  it  were  a  function  of  the  Department  of  Transportation? 

Mr.  Mead.  It  would  be  the  same  approach,  sir,  under  the  FERC 
model. 

Mr.  Mineta.  They  would  still  be  able  to  go  into  Federal  court, 
and  that  is  the  case  with  the  Department  of  Energy,  or  rather  the 
FERC  within  the  Department  of  Energy  right  now? 

Mr.  Mead.  I  believe  it  is. 

Mr.  JORGENSON.  Under  the  FERC  model,  agencies  and  parties 
that  bring  cases  for  adjudication  can  appeal  to  the  court  system  if 
they  are  not  satisfied  with  the  resulting  decision  and  FERC  has  the 
authority  to  litigate  those  cases  in  the  court. 

Mr.  Mineta.  In  terms  of  moving  ICC  to  DOT,  then  the  kind  of 
savings  that  we  hear  about,  from  what  I  hear,  would  resdly  not  ac- 
crue? 

Mr.  Mead.  Yes  sir,  and  we  inquired  at  FERC  as  to  that  specific 
point,  and  that  is  what  they  indicated  as  well,  that  there  were  no 
savings  associated  with  the  transfer. 

Mr.  JoRGENSON.  Yes,  I  would  like  to  add  that  when  we  talked 
to  the  FERC  people,  initially  when  they  became  a  part  of  the  De- 
partment of  Energy  in  1977,  they  had  a  common  support  agree- 
ment for  various  administrative-type  functions,  such  as  payroll  and 
personnel.  That  was  canceled  in  the  early  1980's  and  so  they  are 
currently  not  even  getting  savings  related  to  administrative  items. 

Mr.  Mineta.  So  I  assume  that,  as  was  I  guess  pointed  out  ear- 
lier, the  only  savings  might  be  if  functions  are  eliminated,  motor 
carrier  regulatory  issues  or — ^but  other  than  eliminating,  let's  say, 
those  kinds  of  functions,  there  would  really  be  no  savings  from 
moving  the  ICC  and  its  functions  and  its  responsibilities  over  to 
the  Department  of  Transportation? 

Mr.  Mead.  Yes. 

Mr.  Mineta.  What  about  this  independence  status?  How  do  you 
really  isolate  or  protect  a  function  like  the  ICC  as  an  independent 
Commission  from  the  kind  of  normal  political  ideological  frame- 
work within  which  sometimes  things  are  done  within  an  executive 
agency? 

Within  an  executive  agency,  there  are  political  factors  that  go 
into  decisionmaking.  There  are  a  lot  of  just  plain  ideological  per- 
spectives. Commissioner  Phillips  said  earlier,  we  are  an  independ- 
ent Commission.  We  hear  things  from  all  perspectives  as  independ- 
ent— as  an  independent  Commission.  Is  that  preserved  within  the 
executive  agency  if  you  have  their  functions  transferred  to 
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Mr.  Mead.  They  would  be  appointed  in  the  same  manner  as  they 
are  now. 

Mr.  JORGENSON.  Chairman  Mineta,  if  I  could  respond  to  that,  the 
thing  that  makes  FERC  unique  within  the  Department  of  Energy 
is  that  the  enabling  legislation  when  FERC  was  created,  there  is 
a  provision  that  reads  that  no  employee  of  the  Department  of  En- 
ergy, including  the  Secretary  of  Energy,  can  direct  or  control  FERC 
activities,  and  that  has  preserved  FERC's  independence.  A  similar 
model  could  be  followed  for  ICC  were  it  made  a  part  of  the  Depart- 
ment of  Transportation. 

Mr.  Mead.  But  I  would  worry  in  a  sense  about  what  could  tran- 
spire at  DOT  under  such  a  scenario. 

Let  me  give  you  an  example  using  Amtrak  again.  It  is  not  a  se- 
cret that  during  the  1980's  Amtrak  was  not  held  in  a  favored  posi- 
tion in  the  administration.  In  some  years,  their  budget  was  pro- 
posed to  be  zeroed  out. 

That  situation  has  changed  now.  I  don't  know  what  implications 
that  would  provide  for  a  Commission  that  was  resident  inside  that 
same  Agency.  I  agree  that  in  theory  it  is  possible  to  insulate  them, 
and  at  FERC  the  fire  wall  seemed  to  have  worked  pretty  well,  but 
really  it  is  just  taking  one  agency  and  putting  it  into  another  one. 
I  guess  you  would  change  the  letterhead. 

Mr.  Mineta.  But  I  hear  that  a  part  of  this— I  hear  a  discussion 
that  seems  to  also  be  saying,  well,  there  are  some  functions  within 
ICC  which  can  be  peeled  off  and  integrated  into  executive-type 
agency  functions  within  the  Department  of  Transportation. 

Now,  is  that  even  a  doable  or  a  logical  approach?  If  it  is  a  regu- 
latory body,  how  can  you  take  functions  that  may — ^that  are  within 
the  ICC  being  regulatory  in  that  nature?  Are  there  regulatory 
things  that  can  be  put  under  the  Department  of  Transportation 

and  still  maintain  that  independent 

Mr.  Mead.  There  are  some  items,  Mr.  Chairman.  An  example 
would  be  insurance,  ensuring  that  motor  carriers  have  the  requisite 
insurance  coverage  and  revoking  their  operating  authority  when 
they  do  not.  That  certainly  can  be  done  by  a  regular  executive 
agency. 

Another  is  on  safety  fitness.  Certainly  DOT,  if  it  were  carrymg 
out  its  safety  program  in  as  effective  a  manner  as  possible,  could 
revoke  a  carrier's  authority  to  operate  if  it  were  found  unfit  to  op- 
erate from  a  safety  point  of  view. 

Mr.  MULVEY.  But  we  exercise  caution.  For  example,  with  regard 
to  mergers,  GAO  was  fairly  critical  of  DOT  when  it  took  over  CAB's 
merger  authority  control.  The  mergers  were  approved  by  DOT  with 
very  little  regard  for  the  economic  impact  of  the  mergers,  or  with 
little  economic  analysis.  They  were  just  rubber  stamped.  Even  the 
Department  of  Justice  was  concerned.  There  were  several  mergers 
that  Justice  questioned  as  well. 

So  we  would  be  concerned  about  transferring  merger  authority  to 
DOT,  since  it  seems  to  have  been  politicized  when  done  last  time. 
Mr.  Kruesi.  If  I  may  add  to  that,  Mr.  Chairman,  I  think  that  the 
distinction  that  is  critical  here  is  the  distinction  between  ministe- 
rial functions  which  certainly  could  theoretically  be  transferred,  al- 
though the  question  is  "what  is  the  reason  for  it?"  or  dispute  reso- 
lution or  quasi  judicial  ones  of  the  kind  we  are  talking  about. 
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Is  it  possible  theoretically  to  set  up  something?  It  would  be  ex- 
traordinarily cumbersome.  It  would  be  expensive.  It  would  be  time 
consuming  and  it  would  require  a  kind  of  expertise  that  now  re- 
sides in  the  ICC.  And  so  my  question  would  be,  "What  is  the  point 
of  going  through  that  when  there  is  a  body  that  now  does  a  good 
job  in  an  area  and  has  done,  I  think,  an  extremely  remarkable  job 
working  with  these  committees  in  redefining  itself  in  the  changed 
circumstances  with  its  different  responsibilities?" 

I  think  the  fact  that  it  has  slimmed  itself  down  and  has  attacked 
those  problems  that  have  been  assigned  to  it  by  Congress  and  fo- 
cused on  them  is  admirable,  and  it  seems  to  me  the  fact  that  it  has 
done  it  as  well  as  it  has,  is  something  that  should  be  encouraged, 
rather  than  penalized,  rather  than  abolish  it  just  for  the  sake  of 
seeing  if  it  is  possible  to  add  an  appendage  to  the  Department  of 
Transportation. 

Mr.  Mead.  We  have  problems  with  the  essential  air  service  pro- 
gram, Mr,  Chairman.  I  would  like  to  extend  that  point  to  trucks 
and  rail. 

Mr.  MiNETA.  Quit  reminding  me. 

Now,  some  industry  observers  say  that  it  is  wasteful  and  unnec- 
essary regulation  to  maintain  entry  requests  by  the  ICC  because, 
let's  say,  99  percent  of  those  are  unopposed. 

Now,  on  the  other  hand,  does  this  1  percent  represent  anything 
unusual  or  are  they  run-of-the-mill  cases,  and  is  the  only  way  to 
get  to  that  issue  by  deregulation  of  the  motor  carrier  industry? 

Mr.  Smith.  Could  I  respond  to  that,  Mr.  Chairman?  The  99  per- 
cent actually  represents  one-tenth  of  1  percent  that  is  opposed,  not 
really  1  percent.  I  think  99  percent  was  just  a  rounded  figure. 

Just  to  give  you  an  example,  ICC  had  about  17,000  applications 
in  fiscal  year  1993  and  about  22  were  opposed,  which  is  about  a 
tenth  of  1  percent. 

Those  things  related  to — those  oppositions  from  people  who  have 
personal  axes  to  grind  with  motor  carriers  who  were  infringing  on 
their  routes,  some  of  the  household  good  carriers  with  name 
similarities,  and  competitive  bus  routes.  So  it  was  about  22  opposi- 
tions for  the  entire  year  out  of  17,000  and  99  and  nine-tenths  per- 
cent is  almost  no  opposition. 

Mr.  MiNETA.  Then  let  me  go  back  to  the  other  question,  Mr. 
Mead.  The  only  way  to  get  at  that  is  by  deregulating  the  industry? 

Mr.  Mead.  No,  sir.  One  possibility  the  subcommittee  may  wish 
to  pursue  would  be  to  grant  the  Commission  the  authority  to  ex- 
empt classes  of  carriers  in  circumstances  they  deem  appropriate 
from  tariff  filing  requirements,  and  to  preserve  them,  those  re- 
quirements, where  it  is  appropriate. 

Example.  Where  there  are  high  barriers  to  entry.  That  would 
suggest  or  might  be  an  indication  where  you  would  want  to  keep 
tariff  filing  requirements  because  it  is  hard  to  enter  the  industry. 

Another  would  be  where  rates  are  set  by  rate  bureaus.  You 
would  probably  want  them  on  file,  but  I  would  propose  leaving  the 
discretion  for  making  those  judgments  with  the  Commission,  but 
perhaps  we  don't  have  to  have  a  universal  tariff  filing  requirement. 

And  as  far  as  the  entry  applications  are  concerned,  I  would  focus 
the  scrutiny  more  on  the  issue  of  fitness  for  safety  and  insurance. 
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satisfying  the  insurance  requirements,  but  I  don't  believe  you  need 
to  deregulate  totally  to  accomplish  those  goals. 

Mr.  JoRGENSON.  I  would  like  to  add  to  that  that  the  law  does  ex- 
empt certain  carriers  and  commodities  from  tariff  regulation,  al- 
ready, and  some  of  these  include  the  interstate  transportation  of 
livestock,  feed  and  seed,  and  unprocessed  agricultural  commodities. 

There  is  also  precedence  for  having  exemption  authority  or  exer- 
cising a  fairly  broad  discretion  in  exemption  authority.  The  Stag- 
gers Rail  Act  provided  the  ICC  with  the  authority,  as  well  as  the 
mandate,  to  review  certain  markets  to  determine  whether  it  is  in 
the  public  interest  to  continue  regulation  or  not. 

A  similar  type  provision  could  be  applied  in  the  motor  carrier  in- 
dustry, as  Mr.  Mead  just  indicated. 

Mr.  MiNETA.  Mr.  Kruesi,  let  me  just  very  quickly  ask  you  as  to 
whether  or  not  the  Department  of  Transportation  would  be  in  a  po- 
sition to  assume  all  of  the  current  ICC  responsibilities  and  func- 
tions. 

Mr.  Kruesi.  Mr.  Chairman,  we  would  not  be  in  such  a  position 
because  there  are  areas  of  expertise  that  are  really  unique  to  the 
ICC  that  would  need  to  be  built  up  for  the  Department,  and  again, 
the  question  that  we  would  have  is,  "what  would  be  the  point  of 
having  to  develop  that  expertise?" 

The  second  issue  really  is,  and  there  have  been  different  ways 
that  this  reassignment  of  ICC  functions  at  DOT  has  been  consid- 
ered, but  the  second  question  would  be,  would  there  be  sufficient 
funds  to  do  that.  Because  obviously  if  DOT  gets  these  functions,  we 
will  have  to  figure  out  how  to  perform  them  and  also  just  drop 
whatever  else  we  need  to,  in  order  to  make  that  happen.  This  re- 
sults in  a  distortion  of  the  Department's  own  important  priorities 
and  foci,  and  that  is  not  very  useful. 

The  third  concern  that  we  have  is  the  need  to  set  up  an  entire 
mechanism  to  provide  the  kind  of  isolation  and  insulation  for  per- 
forming what  are  really  in  many  respects  fundamentally  quasi-ju- 
dicial functions. 

What,  again,  is  the  point  of  having  to  do  that,  except  to  show 
that  it  is  theoretically  possible  in  some  convoluted  way  to  do  so, 
when  it  doesn't  seem  like  a  good  exercise  of  anybody's  time  to  us. 

Mr.  Mead.  The  history  behind  FERC's  creation,  at  the  time  there 
were  energy  functions  scattered  around  government  and  the  idea 
was  to  bring  them  together  in  one  place.  Even  then  it  was  recog- 
nized that  the  functions  performed  by  FERC  should  be  insulated. 
But  that  was  part  of  a  larger  effort  to  bring  all  the  energy  func- 
tions into  one  place. 

Mr.  MiNETA.  Has  there  ever  been  sort  of  a  life  cycle  costing  to 
see  what  the  additional  costs  would  be  in  terms  of  housing  costs 
at  DOT,  whether  you  have  the  space  to  do  it  if  you  were  to  have 
this  function  hoisted  on  you? 

Mr.  Kruesi.  We  certainly  have  not  done  that,  Mr.  Chairman,  in 
part  because  we  are  not  terribly  enthralled  about  the  prospects  of 
having  to  face  up  with  that  problem,  but  if  it  would  be  your  wish, 
we  would  be  more  than  happy  to  take  a  look  at  it,  but  we  would 
be  discouraging,  I  think,  of  the  impacts  it  would  take. 
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Mr.  MiNETA.  Very  well.  Thank  you  very  much. 
Mr.  Kruesi.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Gentlemen,  thank  you  very  much  for  being  with  us 
today. 

[Whereupon,  at  6:28  p.m.,  the  joint  hearing  was  adjourned.] 
[The  following  material  was  received  for  the  record:] 
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Inlmitalr  (tommrrrr  (I!nmmtBS!un 
UlaBbiniUim.  D.tt.  20423-0001 

July  8,  199A 


The  Honorable  Michael  G.  Oxley 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 


Dear  Congressman  Oxley: 


Enclosed,  please  find  the  answers  to  the  questions  you  submitted 
to  the  Interstate  Commerce  Commission  after  the  June  9,  1994 
oversight  hearing.   If  you  desire  any  additional  information, 
please  feel  free  to  contact  us. 


Sincerely, 
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QUESTIONS  FOR  THE  RECORD  ASKED  BY  CONGRESSMAN  OZLEY 

1,  Legislation  is  pending  to  mandate  the  imposition  of  labor 
protection  benefits  in  railroad  line  sale  transactions 
governed  by  49  O.8.C.  10901.  This  legislation 
incorporates  by  reference  the  current  benefits  imposed 
under  Section  1X347 — the  New  Yorlc  DocX  package  of 
benefits,  articulated  in  the  ICC  decision  of  the  same 
name.  Please  explain  the  degree  of  discretion  the  ICC 
possesses  under  provisions  such  as  the  current  Section 
10901,  which  state  that  the  Commission  "may"  impose  labor 
protection  no  less  protective  than  Section  11347.  I  am 
particularly  interested  in  whether  the  ICC  has  the  legal 
authority  to  impose  a  level  of  protection  anywhere  from 
zero  to  the  level  of  New  York  Doclc  (i.e.,  six  years  pay). 
Since  the  New  YorX  Dock  decision  is  an  administrative 
precedent,  could  the  ICC  under  current  law  simply 
overrule  that  precedent  and  decline  to  adopt  ar.y  level  of  . 
protection  in  future  cases? 

The  statutory  reference  is  to  paragraph  (e)  of  section  10901, 
added  by  Section  221  of  the  Staggers  Rail  Act  of  1980,  which 
provides: 

The  Commission  may  require  any  rail  carrier 
proposing  both  to  construct  and  operate  a  new 
railroad  line  pursuant  to  this  section  to 
provide  a  fair  and  equitable  arrangement  lor 
the  protection  of  the  interests  of  railroad 
employees  who  may  be  affected  thereby  no  less 
protective  of  and  beneficial  to  the  interests 
of  such  employees  than  those  established 
pursuant  to  section  11347  of  this  title. 

There  is  a  sound  basis  for  limiting  paragraph  (e)  to  Section 
10901  construction  cases  in  accordance  with  its  terms  ("proposing 
both  to  construct  and  operate")  and  ignoring  that  paragraph  when 
considering  the  level  of  labor  protection  in  Section  10901  line 
sale  cases.  We  rest  this  conclusion  on  two  propositions  that  have 
been  consistently  upheld  by  the  courts.  First,  when  imposing  labor 
protection  in  Section  10901  case,  the  Commission  has  relied  in  the 
past  on  its  general  conditioning  power  under  Section 
10901(c) (1) (A) (ii)  ("the  Commission  may  .  .  .  require  compliance 
with  conditions  the  Commission  finds  necessary  in  the  public 
interest  .  .  .")  and  its  predecessors.  See  Black  v.  ICC.  762  F.2d 
106,  111,  116.  (citing  substantial  precedent,  including  a  1942 
Supren-.e  Court  case,  ICC  v.  RLEA.  315  U.S.  373,  379-80  (1942));  and 
RLEA  V.  ICC.  784  F.2d  959,  96S:-70  (9th  Cir.  1986).  See  also. 
United  States  v.  Lowden.  308  U.S.  225  (1939). 

Second,  two  courts  of  appeals  have  specifically  found  that  the 
enactment  of  Section  10901(e)   did  not  alter  the  Coimnission' s 
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historic  authority  with  respect  to  purchase-and-operation  cases 
(the  typical  short  line  scenario).  See  RLEA  v.  ICC.  784  F.2d  at 
969:  "Because  49  U.S.C.  §  10901  covers  both  acquisitions  and  new 
construction  ,  .  .  .  Congress'  decision  in  the  Staggers  Act  to  add 
49  U.S.C.  S  10901(e),  but  to  leave  §  10901 (c) (1) (A) (ii)  untouched 
from  the  4R  Act,  indicates  only  a  particular  concern  to  protect 
workers  affected  by  new  construction."  A  statement  in  the 
Congressional  Record  by  Representative  Florio,  the  floor  manager  of 
the  Staggers  Act,  is  quoted  by  the  9th  Circuit  (784  F.2d  at  969 
n.l4) : 

[I]t  has  never  been  the  intention  of  the 
committee  to  apply  section  [10901(e)]  to  a 
rail  carrier  or  other  entity  that  is  proposing 
solely  to  operate  or  acquire  an  existing  line. 
Section  [10901(e)]  is  intended  to  apply  only 
to  new  construction  or  an  extension  of  an 
existing  line. 

Accord.  Simmons  v.  ICC.  697  F.2d  326,  340  (D.C.Cir.  1982)  (also 
quoting  Rep.  Florio  and  concluding,  "The  enacted  version  of  the 
provision  relating  to  rail  entry  [10901(e)]  .  .  .  clarified  the 
language  of  section  10901  to  indicate  that  labor  protection  only 
applies  to  new  line  construction.") 

In  any  event.  Section  10901(e)  clearly  permits  the  Commission 
to  impose  no  labor  protection  on  a  Section  10901  transaction  and 
the  Commission's  declining  to  do  so  has  been  upheld  numerous  times 
by  reviewing  courts.  See,  e.g. .  RLEA  v.  ICC.  914  F.2d  276,  278 
(D.C.  Cir.  1990)  ("Section  10901(e)  gives  the  Commission  the 
discretion  to  impose  certain  protective  conditions  for  all  affected 
employees.")  Logic  and  sound  administration  of  the  statute  suggest 
that  if  the  Commission  can  impose  no  protection,  it  can  impose  some 
protection  without  being  obliged  to  impose  full  protection.  Such 
an  approach  would  be  supported  by  the  early  classic  cases  on  labor 
protection  such  as  Lowden .  supra .  which  recognized  the  Commission's 
ability  to  impose  labor  protection  even  in  the  absence  of  express 
statutory  authority  to  do  so. 

In  short,  whether  under  the  more  reasonable  interpretation  of 
Section  10901(e)  or  under  the  general  conditioning  power  over 
Section  10901  transactions,  we  believe  the  Commission  is  free  to 
impose  differing  transaction-specific  labor  protective  conditions 
in  Section  10901  line  transfers,  if  it  desires  to  do  so. 
Accordingly,  there  is  no  need  to  overrule  New  York  Dock  to  provide 
customized  protection  in  Section  10901  line  sale  transactions.  As 
to  transactions  to  which  New  York  Dock  labor  protection  is 
mandatorily  applied  by  virtue  of  Section  11347,  the  Commission  is 
not  permitted  to  impose  less  than  the  New  York  Dock  level  of 
employee  protection. 
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2.  One  of  the  less  kBovn  powers  of  the  ICC  conferred  by  the 
Staggers  Act  is  the  authority  to  authorize  one  rail 
carrier  to  cross  the  lines  of  another  carrier  [49  D.8.C. 
10901(d)].  A  relatively  small  number  of  such  cases  have 
been  decided  by  the  ICC  under  this  provision.  One  of  the 
few  such  cases  pending.  Ho.  32158,  an  application  by  the 
Gateway  Western  Railway  Company  to  cross  another  railroad 
line,  was  filed  in  October  1992  but  has  yet  to  be  decided 
by  the  Commission.  Can  you  report  on  the  current  status 
and  likely  decisional  date  in  this  case? 

This  responds  to  your  inquiry  regarding  the  status  of  Gateway 
Western  Railway  Company's  (Gateway  Western)  petitions  to  construct 
and  operate  a  rail  connection  with  CSX  Transportation,  Inc.  (CSX), 
in  the  East  St.  Louis,  IL,  terminal  area  (ICC  Finance  Docket  No. 
32158)  and  to  cross  the  property  of  the  Terminal  Railroad 
Association  of  St.  Louis  (TRRA)  (ICC  Finance  Docket  No.  32158  (Sub- 
No.  1). 

The  history  of  this  proceeding  predates  the  October  1992 
filings  by  Gateway  Western.  On  August  14,  1991,  Gateway  Western 
and  CSX  filed  a  notice  of  exemption,  ICC  Finance  Docket  No.  31923, 
for  a  joint  relocation  project.  Gateway  Western  was  to  acquire  661 
feet  of  CSX  track  and  construct  3,550  feet  of  connecting  track  from 
the  main  line  it  shares  with  a  subsidiary  of  the  Southern  Pacific 
Transportation  Company  (SP) .  The  project  would  allow  Gateway 
Western  to  interchange  directly  with  CSX  at  the  latter 's  Cone  Yard, 
thereby  avoiding  an  allegedly  costly  and  inefficient  switching 
arrangement  with  the  TRRA,  a  local  switching  carrier.  Because  a 
joint  project  to  relocate  a  rail  line  without  service  disruption  is 
exempt  under  49  CFR  1180.2(d) (5)  from  the  Commission's  prior  review 
and  approval,  the  Commission  accepted  the  notice  and  published  it 
in  the  Federal  Register. 

In  fact,  the  construction  entailed  installation  of  two  diamond 
crossovers  to  allow  Gateway  Western  to  cross  the  tracks  of  TRRA  and 
its  own  joint  use  track.  This  was  brought  to  the  Commission's 
attention  when  TRRA  sought  a  declaratory  order  and  injunctive 
relief  from  the  United  States  District  Court  for  the  Southern 
District  of  Illinois  to  prevent  Gateway  Western  from  constructing 
a  crossover.  The  court  referred  the  proceeding  to  us  to  determine 
whether  Gateway  had  the  right  to  do  so  under  its  exemption.  We 
stayed  the  effectiveness  of  the  notice  of  exemption  to  allow  the 
parties  an  opportunity  to  be  heard.  In  a  decision  sei-ved  September 
16,  1992,  we  determined  that  Gateway  Western  could  not  construct 
the  crossovers  without  prior  Commission  authority  under  4  9  U.S.C. 
10901(d).  That  section  allows  a  carrier  to  cross  another's  line  in 
connection  with  an  approved  construction  project,  but  only  if  the 
other  carrier  is  compensated  and  neither  the  construction  of  the 
crossing  nor  its  subi;equent  operation  materially  interferes  with 
the  other  carrier's  operations. 
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In  response  to  the  September  16,  1992  decision,  Gateway 
Western  filed,  on  October  13,  1992,  the  two  petitions  at  issue 
here.  In  Finance  Docket  No.  32158,  it  sought  an  exemption  from  the 
prior  approval  requirements  of  49  U.S.C.  10901  to  complete  the 
construction  it  had  already  begun  and  to  operate  the  connecting 
line.  In  Finance  Docket  No.  32158  (Sub-No.  1),  it  sought  authority 
to  cross  the  TRRA  and  the  joint  track  it  shares  with  SP.  TRRA  and 
SP  opposed  both  the  construction  petition  and  the  crossing 
application. 

In  a  decision  served  May  11,  1993,  the  Commission  exempted  the 
construction  proposal  subject  to  further  environmental  review. 
Under  the  National  Environmental  Policy  Act  and  regulations 
promulgated  by  the  Council  on  Environmental  Quality,  the  Commission 
must  consider  the  various  environmental  impacts,  including 
ecological,  aesthetic,  historic,  cultural,  economic,  social,  and 
health  impacts,  associated  with  activities  it  authorizes. 

The  environmental  process  in  construction  cases  involves  a 
thorough  analysis.  The  Commission's  Section  of  Environmental 
Analysis  (SEA)  conducts  an  independent  comprehensive  environmental 
investigation  for  each  construction  proposal.  It  makes  site 
visits,  independently  analyzes  all  environmental  data,  assesses  all 
environmental  comments,  prepares  the  necessary  environmental 
documents,  and  makes  environmental  recommendations  to  the 
Commission.  All  interested  individuals,  concerned  groups,  and 
public  entities  (including  local,  state  and  federal  agencies)  are 
encouraged  to  participate  in  the  information  gathering  process. 
The  resulting  Environmental  Assessment  typically  _  includes 
recommendations  as  appropriate  to  eliminate  or  mitigate  significant 
environmental  impacts  associated  with  the  proposed  construction  and 
operation.  It  may  also  recommend  an  alternative  route/alignment  or 
the  "no-build"  alternative.  The  Commission  may  not  authorize  the 
construction  until  the  environmental  process  is  complete. 

SEA  had  already  issued  a  Draft  Environmental  Assessment  on 
March  11,  1993.  Ordinarily,  it  would  have  issued  a  final 
Environmental  Assessment  after  reviewing  public  comment  on  the 
draft.  Prior  to  the  completion  of  the  environmental  review, 
however,  Gateway  Western  petitioned  the  Commission  in  Finance 
Docket  No.  32305  for  an  exemption  to  construct  an  additional 
segment  of  track  along  with  other  related  acquisition,  trackage 
rights,  and  control  proposals  more  fully  described  below.  The 
interrelationship  between  Gateway  Western's  proposed  constructions 
and  related  actions  required  that  the  SEA  prepare  a  Supplemental 
Environmental  Assessment  to  assess  the  cumulative  impacts  on  the 
environment  of  the  expanded  proposal. 

The  Supplemental  Environmental  Assessment  was  made  available 
to  the  public  on  ATil  5,  1994.  The  public  was  asked  to  file 
comments  in  30  days.  No  comments  were  received  as  of  the  May  5, 
1994  date  when  the  comment  period  closed.    Accordingly  the 
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Supplemental  Environmental  Assessment  is  SEA's  final  environmental 
recommendation  to  the  Commission.  It  is  part  of  the  record  on 
which  the  Commission  will  make  its  decision. 

The  Commission's  May  11,  1993  decision  also  requested 
additional  evidence  as  to  the  crossings,  particularly  with  regard 
to  continuing  operations.  The  pleadings  had  suggested  the 
possibility  that  the  crossings  would  carry  not  only  the  CSX  traffic 
originally  envisioned  by  Gateway  Western,  but  traffic  destined  to 
interchange  with  Consolidated  Rail  Corporation  (Conrail)  as  well. 
A  direct  Conrail  interchange  would  substantially  benefit  Gateway 
Western  by  eliminating  an  allegedly  inefficient  switching 
arrangement  with  the  Alton  &  Southern  Railway  Company  but  could 
have  a  impact  on  TRRA's  operations.  If  the  impact  of  Conrail 
traffic  on  TRRA  were  to  be  considered  at  all,  the  Commission  noted, 
it  would  have  to  be  considered  in  the  crossing  petition.  Once  the 
crossing  petition  was  approved,  TRRA  would  have  no  recourse  if 
Gateway  Western  were  to  later  establish  a  Conrail  connection. 

This  Conrail  connection  was  subsequently  confirmed  when 
Gateway  Eastern  Railway  Company  (Gateway  Eastern) ,  a  noncarrier 
subsidiary  of  Gateway  Western,  filed,  on  June  3,  1993,  a  notice  of 
exemption  to  acquire  and  operate  a  14.79-mile  Conrail  segment  (the 
East  Alton  line)  and  a  separate  1.90-mile  Conrail  segment.  The 
shorter  segment  was  part  of  Conrail 's  line  into  its  Roseway  Yard 
and  the  entry  into  the  Conrail  system.  It  crosses  the  CSX  system 
near  the  Gateway  Western  construction  project.  Gateway  Western 
filed  contemporaneously  a  petition  for  exemption  in  Finance  Docket 
No.  32305  to  construct  another  connecting  track,  which  would 
connect  the  earlier  construction  with  this  segment  and  ultimately 
with  the  Conrail  system  via  trackage  rights  granted  to  Gateway 
Western  by  Gateway  Eastern  in  a  contemporaneous  proceeding,  Finance 
Docket  No.  32307.  Gateway  Eastern's  notices  of  exemption  (Nos. 
32304  and  323  07)  beccune  effective  on  June  10,  1993. 

Gateway  Western's  stated  reason  for  interposing  the  noncarrier 
Gateway  Eastern  in  the  Conrail  acquisition  instead  of  acquiring  the 
properties  itself  was  to  protect  a  potentially  viable  operation  on 
the  East  Alton  line  from  the  financial  risk  it  would  have  incurred 
as  part  of  Gateway  Western  due  to  the  latter 's  precarious  financial 
position.  As  a  result,  however,  the  employees  of  Conrail  did  not 
receive  the  benefit  of  protective  conditions  that  would  have  been 
afforded  them  had  the  Conrail  line  been  purchased  by  Gateway 
Western  instead  of  Gateway  Eastern.  That  is  because  the  imposition 
of  labor  protective  conditions  is  mandatory  when  a  line  is  acquired 
by  a  rail  carrier  but  not  when  it  is  acquired  by  a  noncarrier  such 
as  Gateway  Eastern.  Consequently,  numerous  labor  organizations 
protested  the  transactions,  contending  that  they  are  a  sham. 

TRRA  also  protested.  It  noted  that  the  East  Alton  line  is 
physically  isolated  from  the  Conrail  system,  connected  only  by 
trackage  rights  over  TRRA,  which  Gateway  Eastern  also  acquired. 
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TRRA  contends  that  the  trackage  rights  are  unassignable.  It  also 
contends  that  the  Gateway  Eastern  transactions  will  give  Gateway 
Western  a  second  Conrail  connection  because  the  East  Alton  Line 
parallels  Gateway  Western  with  three  points  of  connection. 

In  response  to  a  November  10,  1993  request  of  the  parties,  all 
the  involved  proceedings  were  held  in  abeyance  to  allow  a 
negotiated  settlement  with  SP  over  Gateway  Western's  crossing  of 
joint  Gateway  Western-SP  track.  The  Commission  was  notified  of  a 
settlement  on  December  21,  1993,  and  was  asked  to  proceed  to 
disposition  of  the  remaining  Gateway  Western  proceedings  involving 
the  construction  and  the  TRRA  crossing.  A  resolution  of  the 
Gateway  Eastern  proceedings  was  not  yet  possible  because  Gateway 
Western's  unapproved  control  of  Gateway  Eastern  would  have  been 
unlawful  had  Gateway  Eastern  become  a  carrier. 

Shortly  thereafter,  however,  Gateway  Western  transferred 
control  of  Gateway  Eastern  to  a  voting  trust,  enabling  Gateway 
Eastern  to  begin  operations  as  a  carrier  on  January  28,  1994 •  The 
protesting  labor  unions  and  TRRA  have  asked  the  Commission  to 
reconsider  its  approval  of  the  acquisition  by  Gateway  Eastern  and 
its  grant  of  trackage  rights  to  Gateway  Western.  The  record  has 
not  yet  closed  on  those  appeals. 

In  light  of  the  pendency  of  the  environmental  analysis  of 
Gateway  Western's  construction.  Commission  staff  began  its  legal 
analysis  of  the  Gateway  Eastern  cases  first.  Accordingly,  it  is 
possible  that  the  Commission  will  resolve  them  before  issuing  its 
decision  in  Gateway  Western.  The  Commission  must  first  authorize 
the  construction  (or  grant  an  exemption  to  permit  it)  before  it  can 
compel  TRRA  to  allow  Gateway  Western  to  cross  its  lines.  Now  that 
the  environmental  process  is  complete  it  is  expected  that  the 
Commission  will  issue  a  decision  in  the  construction  and  crossing 
case  this  summer. 

3.  On*  of  the  powers  granted  to  the  ICC  as  an  independent 
agency  is  the  authority  in  49  U.S.C.  10311  to  "send  to 
Congress  at  any  time,  legislation  related  to  regulation 
of  transportation."  Does  this  power  to  recommend 
legislation  without,  for  example,  clearance  by  the  Office 
of  Management  and  Budget,  represent  an  important  aspect 
of  the  ICC's  independence?  It  seems  that  the  ICC's 
longstanding  practice  of  making  at  least  annual 
legislative  recommendations  to  Congress  virtually  died 
out  in  the  1980s.  Does  the  present  Commission  have  any 
plans  to  utilize  this  power? 

We  believe  that  the  ICC's  authority  to  recommend  legislation 
to  Congress  without  0MB  clearance  is  indeed  an  important  one.  It 
allows  the  Commission  to  make  timely  recommendations  concerning 
needed  statutory  changes.  For  example,  over  the  last  two  years, 
the  Commission  has  worked  very  closely  with  Congress  concerning  the 
drafting  of  the  Negotiated  Rates  Act  of  1993,  P.L.  No.  103-180.  In 
addition,  recent  trucking  reform  legislation,  S.  2275,  introduced 
by  Senator  Exon,  was  crafted  after  close  consultation  with  the 
Commission.  Although  the  Commission  has  not  recently  made  formal 
legislative  proposals  as  a  part  of  its  annual  report,  it  may  well 
make  proposals  in  the  future  as  appropriate. 
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VICE  CHA3RKAN  PHILLIPS  (commenting) : 

The  importance  and  recent  exercise  of  the  ICC's  authority  to 
recommend  legislation  to  Congress  without  0MB  clearance  is 
demonstrated  by  other  examples  as  well.   In  1991,  a  majority  of 
the  Commission  voted  to  recommend  two  legislative  proposals  to 
Congress.   The  first,  proposed  by  former  Chairman  Philbin,  would 
have  provided  for  a  moratorium  on  tariff  filing  and  a 
contemporaneous  study  of  whether  tariff  filing  should  be 
eliminated  permanently.   The  second,  developed  by  former 
Commissioner  Emmett  and  myself,  would  have  provided  for 
regulatory  reform  in  the  trucking  industry.   The  proposal  was 
incorporated  in  H.R.  4  4  06  introduced  by  Representative  Packard  in 
1992  and  in  H.R.  2860  introduced  by  Representative  Emerson  in 
1993,  which  is  still  pending  before  the  House. 

Other  examples  include  legislative  recommendations  embraced 
in  the  ICC's  1988  annual  report.   The  ICC  recommended  to  Congress 
that  the  reporting  requirement  in  Section  8(b)  of  the  Motor 
Carrier  Act  of  1980  on  food  and  grocery  transportation  costs  be 
eliminated.   The  ICC  further  proposed  technical  revisions  to  the 
Surface  Freight  Forwarder  Deregulation  Act  of  1986.   These 
recommendations  were  subsequently  incorporated  into  H.R.  5210, 
the  Anti-Drug  Abuse  Act  of  1988. 

Many  other  legislative  proposals  have  been  submitted  in 
letters  from  the  ICC  to  the  appropriate  committees  of  Congress. 
The  proposals  have  ranged  from  pieces  of  draft  legislation  to 
broad  recoinmendations  for  legislation  and  comments  on  legislation 
proposed  by  others.   In  1982,  the  Commission  submitted  a  proposal 
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to  ease  the  entry  requirements  for  motor  or  water  carriers, 
freight  forwarders,  and  brokers  for  the  transportation  of 
passengers.   Two  years  earlier,  in  1980,  the  Commission  submitted 
an  extensive  proposal  for  regulatory  reform  of  the  intercity  bus 
industry.   The  Commission's  draft  legislation,  the  Motor  Bus  Act 
of  1981,  was  introduced  in  both  Houses  of  Congress. 

In  all  of  these  examples  the  Commission  has  recommended 
action  based  on  its  own  experience  in  implementing  its 
controlling  statutes.   This  perspective  allows  the  ICC  to 
continue  to  make  a  meaningful  contribution  to  the  shapiiig  of  a 
national  transportation  policy  responsive  to  changing  needs  and 
conditions. 


4.  There  are  proposals  pending  to  deny  all  funding  (other 
than  severance  costs)  to  the  ICC.  Could  you  outline 
briefly  the  effect  of  such  a  measure  on  pending  cases? 
Please  comment  on  the  effect  of  statutory  decisional  or 
jurisdictional  deadlines  in  such  cases. 

The  current  proposals  for  termination  of  ICC  funding  without 
any  provision  for  the  transfer  of  functions  could  result  in  a  great 
deal  of  confusion  in  the  transportation  industry,  and  in  the 
disruption  of  various  transactions  and  rate  changes  the  carriers 
need  to  undertake  to  continue  to  operate  efficiently.  Because  the 
Interstate  Commerce  Act  is  still  in  effect,  carriers  must  still 
seek  approval  for  financial  transactions  such  as  mergers  or  sales 
and  for  rail  line  abandonments.  In  fact,  a  merger  involving  two 
Class  I  railroads,  the  Union  Pacific  and  the  Chicago  and  North 
Western,  is  pending.  Also,  dozens  of  sales  of  marginal  rail  lines 
from  Class  I  carriers  to  smaller  carriers  that  can  operate  them 
more  efficiently  are  approved  every  year.  In  addition,  the 
Commission  processes  many  cases  involving  the  abandonment  of  money- 
losing  lines.  Furthermore,  carriers  would  not  be  able  to  file 
tariffs,  so  that  they  would  not  be  able  to  make  any  changes  in 
their  common  carrier  rates.  All  of  these  activities  would  have  to 
be  suspended  until  they  are  funded  or  the  statute  is  changed,  and 
any  deadlines  would  be  frustrated  by  such  suspension. 
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Inlrrslatr  (Tnmmrrrr  ttummtssion 

niashimUmi.  D.C.  211423-110111 

(mfiri-COfirnmirrfiiiiinial 
Ami  Pulilir  Aflairii  July    15,     199A 


The  Honorable  Bernard  Sanders  • 

U.S.  House  of  Representatives 
Washington,  D.C.  20515-4501 

Dear  Congressman  Sanders: 

Enclosed,  please  find  the  answers  to  the  questions  you  submitted  to 
the  Interstate  Commerce  Commission  after  the  June  9,  1994  House 
oversight  hearing. 

If  any  further  information  is  needed,  please  do  not  hesitate  to 
contact  me  directly. 


Sincerely, 


>t<.^Cfls,eJcG 


<ichard  S.  Fitzsimm 
Director 


The  Honorable  Nick  Rahall 

Chairman 

House  Public  Works  and  Transportation  Committee 

Subcommittee  on  Surface  Transportation 
B376  Rayburn  H.O.B. 
Washington,  D.C.  20515 

The  Honorable  Al  Swift 

House  Energy  and  Commerce  Committee 

Subcommittee  on  Transportation  and 
Hazardous  Materials 
324  Ford  H.O.B. 
Washington,  D.C.  20515 
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POST  HOD8E  OVERSIGHT  HEARING  QUESTIONS 

ASKED  BY 

CONGRESSMAN  SANDERS 


Q.    In  approving  railroad  sales,  what  criteria  do  you  apply 
in  determining  whether  an  applicant  is  a  "railroad" 
under  the  Act? 


A.    A  common  carrier  by  railroad  is  an  enterprise  that 

holds  itself  out  to  provide  railroad  transportation  for 

compensation  to  the  public.   49  U.S.C.  10102  (20), 

(21),  (26). 

Q.    Are  past  decisions  on  Section  10901  simply  decisions 
based  on  the  form  of  the  entity  that  comes  before  the 
Commission,  or  do  you  look  behind  the  application  to 
determine  if  the  applicant  is  a  rail  entity  posing  as  a 
non-rail  entity? 

A.   A  long  line  of  cases  involves  acquisitions  of  rail 
lines  by  newly  formed  corporations  created  for  the 
express  purpose  of  purchasing  the  line.   Opponents  of 
the  sales  often  allege  that  the  acquisition  should  be 
treated  as  a  purchase  by  a  rail  carrier.   The 
Commission  has  said  that  establishing  a  new  corporation 
to  acquire  a  rail  line  can  serve  a  legitimate  business 
purpose  by  shielding  the  assets  of  the  parent  and  its 
existing  rail  subsidiaries  from  the  risks  inherent  in 
starting  a  new  business  with  a  new  rail  line.   The  new 
entity  must  be  truly  independent.   It  may  not  receive 
guarantees  or  other  kinds  of  risk  sharing  by  its  parent 
or  corporate  siblings.   If  it  does,  the  rationale  for 
placing  the  new  enterprise  in  a  separate  corporc-tion  no 
longer  exists,  and  the  parent  could  be  viewed  as  the 
purchaser.   The  ICC  has  allowed  opponents  of  line  sales 
extensive  discovery  into  the  establishment  of  the  new 
corporations  to  enable  those  parties  to  deteirmine  if 
the  new  corporation  is  truly  independent. 
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Is  the  ICC  compelled  to  give  approval  of  a  10901 
application  within  seven  days  even  if  the  ICC  staff 
knows  that  there  is  a  defect  in  the  application?   If 
not,  what  defects  would  cause  you  to  deny  approval? 
Has  this  ever  happened?   If  so,  what  are  the  details  of 
the  case? 


A.   The  question  presupposes  that  the  10901  transaction  is 
being  processed  under  an  exemption.   If  an  exemption  is 
not  available,  the  formal  application  procedure  must  be 
followed.   See  49  CFR  1150  setting  forth  the  extensive 
financial,  operating  and  corporate  information  that 
must  be  furnished.   Substantial  public  notice  of  the 
filing  of  an  application  must  be  given.   The  public  has 
35  days  from  the  filing  in  which  to  comment.   The 
Commission  will  then  decide  if  a  hearing  is  necessary. 
The  Commission  will  consider  the  application  when  all 
the  necessary  evidence  is  before  it  and  will  determine 
whether  the  present  or  future  public  convenience  and 
necessity  require  or  permit  the  acquisition.   The 
Commission  will  pviblish  its  decision  in  a  written 
decision  or  order. 

The  Interstate  Commerce  Commission  has  used  the 
authority  in  the  Interstate  Commerce  Act  at  section 
10505  to  grant  exemptions  from  the  provisions  of  the 
statute.   The  ICC  used  that  authority  in  December  1985 
to  establish  a  "class  exemption"  from  section  10901. 
See  Class  Exemption — Acq.  &  Qper.  of  R.  Lines  Under  49 
U.S.C.  10901.  1  I.C.C.2d  810  (1985)  explaining  why  the 
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class  exemption  was  created.   The  rules  establishing 
the  standards  and  procedures  for  the  class  exemption 
are  codified  at  volume  4  9  of  the  Code  of  Federal 
Regulations,  Part  1150  Subpart  D.   The  regulations 
provide  that  the  class  exemption  may  be  invoked  by 
filing  a  notice  of  exemption  covering  the  anticipated 
sale  transaction  with  the  Commission.   If  the  sale 
would  result  in  the  creation  of  a  class  III  railroad 
(annual  revenues  of  less  than  $20  million) ,  the  sale 
may  be  consummated  7  days  after  the  notice  is  filed 
unless  stayed  by  the  Commission  or  at  any  time 
thereafter.   If  the  sale  would  result  in  the  creation 
of  a  larger  railroad  (class  I  or  II) ,  an  applicant  must 
file  a  notice  of  intent  to  file  a  notice  of  exemption 
at  least  14  days  before  filing  the  notice  of  exemption 
with  the  Commission.   In  those  instances,  the  exemption 
does  not  become  effective  until  21  days  after  the 
notice  of  exemption  is  filed.   Therefore,  the  larger 
transactions  result  in  at  least  35  days  notice.   In 
either  case  the  exemption  may  be  revoked  after  it  has 
become  effective  if  appropriate. 

The  rules  provide  that  the  notice  is  void  if  it 
contains  false  or  misleading  information  and  is  sixbject 
to  rejection  at  any  time  for  that  reason.   In  addition, 
the  class  exemption,  even  if  invoked  by  a  valid  notice, 
may  be  revoked  at  any  time.   The  Interstate  Commerce 
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Commission's  Annual  Reports  for  the  years  1991,  1992 
and  1993  give  statistics,  which  appear  in  the  attached 
table,  on  the  disposition  of  10901  exemption 
applications. 

If  a  notice  is  defective  it  is  rejected  or, 
alternatively,  stayed.   See  Finance  Docket  No.  32407, 
Transloaders.  Inc. —  Lease  and  Operations  Exemption— 
F&L  Realty   (ICC  served  Nov.  18,  1993).   The  Commission 
rejected  notices  in  Finance  Docket  No.  32137,  Maine 
Coast  Railroad  Corporation — Change  of  Operators — State 
of  Maine.  Maine  Central  Railroad  Company  and 
Springfield  Terminal  Railwav  Company  (ICC  served  Dec. 
8,  1992)  (rejected  on  grounds  that  the  transaction  is 
subject  to  section  11343  rather  than  section  10901)  and 
Finance  Docket  No.  3  2  523,  Sagamore  National 
Corporation — Acquisition  and  Operation  Exemption — Lines 
of  Indiana  Hi-Rail  Corporation  (ICC  served  June  29, 
1994)  (rejected  on  grounds  that  the  transaction  did 
"not  appear  to  be  an  arms  length  sale  to  a  third  party 
purchaser  as  contemplated  by  this  class  exemption") . 


177 


Notices  of  Exemption  Filed,  Granted  and  Dismissed* 


FY  89 

FY  90 

FY  91 

FY  92 

FY  93  1 

Notices 
Filed 

40 

46 

50 

53 

53 

Granted 

42 

43 

48 

51 

49 

Dismissed 

3 

3 

3 

2 

3 

1 

4A.   Q.    The  staff  unanimously  recommended  approval  of  the 

application  of  the  Wisconsin  Central  to  be  approved 
under  10901  when  it  purchased  the  Fox  River  Valley 
Railroad  and  the  Green  Bay  Western.   Is  there  a  written 
staff  report  on  their  findings?   If  so,  please  furnish 
us  with  a  copy. 


Various  elements  of  the  staff  provided  the  Commission 
with  written  analyses  of  the  case.   Staff  analyses  are 
protected  against  release  so  that  the  Commissioners  may 
have  the  candid  and  objective  views  of  the  various 
elements  of  the  agency  staff.   As  the  above  suggests, 
there  are  multiple  staff  recommendations  on  any  given 
matter  and  they  frequently  express  conflicting  points 
of  view.   There  was  no  unanimous  staff  recommendation 
in  the  Wisconsin  Central  proceeding. 


^  The  figures  for  notices  granted  and  dismissed  indicate  the 
number  of  actions  taken  during  the  year  regardless  of  the  notices 
were  filed  during  the  fiscal  year;  thus  the  mirJoers  granted  2nd 
dismissed  vary  slightly  from  the  number  of  those  filed. 
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4B.   Q.   Please  discuss  the  role  of  the  staff  once  a  10901 

application  is  filed.  Is  it  possible  for  the  staff  to 
investigate  an  applicant  within  five  working  days?  If 
not,  what  would  be  a  reasonable  time? 

A.   The  staff  reads  all  of  the  pleadings  that  are  filed  and 
analyzes  the  arguments  made  in  light  of  the  evidence 
submitted  in  the  case  and  in  light  of  Commission 
precedent.   The  amount  of  staff  time  required  to 
prepare  the  analysis  depends  on  the  complexity  of  the 
case.   The  five  working  day  time  limit  to  which  you 
refer  is  only  applicable  to  exemptions  of  line  sales 
transactions  which  will  result  in  creation  of  a  class 
III  railroad  (annual  revenues  of  under  $20  million) . 
That  is  an  extremely  short  time.   However,  a  notice 
that  is  defective  on  its  face  can  be  rejected  in  the 
time  it  takes  to  write  an  order  and  issue  it.   The 
Director  of  the  Office  of  Proceedings  has  been 
delegated  the  authority  to  reject  notices  that  are 
false  and  misleading.   See  49  CFR  1011.8  (c) (11) (i) . 

In  addition,  a  notice  of  exemption  can  be  revoked 
after  it  has  become  effective  in  appropriate 
circumstances . 
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Q.    Would  you  be  at  all  suspicious  if  a  newly  formed 

company,  with  no  assets,  comes  to  you  and  asserts  that 
this  new  company  has  borrowed  tens  of  millions  of 
dollars  and  has  negotiated  a  purchase  agreement  with  an 
existing  railroad  company  to  buy  a  portion  of  the 
railroad?  Would  you  ask  for  proof  that  the  new  company 
has  a  financial  commitment  from  a  bank  or  other  lending 
institution? 

If  not,  could  Bernie  Sanders  simply  file  to 
purchase  the  Central  Vermont  under  10901  and  gain 
automatic  approval?   If  not,  why  not? 


A.   We  note,  as  the  proposed  purchase  of  the  Central 

Vermont  Railroad  to  the  RailTex  Service  Corporation  is 
expected  to  come  before  the  Commission  in  the  future, 
that  we  must  accordingly  limit  our  discussion  of 
matters  relating  to  this  transaction. 

The  Commission  has  relied  upon  the  seller  of  the 
rail  line  to  look  out  for  its  own  interest  by  making 
sure  that  the  purchaser  can  pay  for  it.   Because  most 
of  the  sellers  are  class  I  railroads,  they  do  not 
appear  to  need — and  have  not  asked — the  Commission  to 
protect  them  from  an  insolvent  purchaser. 

The  Commission's  mandate  is  to  protect  the  public 
that  uses  the  rail  line.   Because  the  carrier  selling 
the  line  does  not  want  to  retain  the  line,  the 
Commission  has  encouraged  sales  in  the  hope  that  this 
policy  would  help  preserve  service  by  allowing  lines  to 
be  transfeLred  to  new  owners  with  greater  interest  in 
serving  them.   The  high  success  rate  of  carriers 
operating  lines  purchased  under  these  circumstances 
tends  to  show  that  the  policy  has  worked. 

There  :  3  no  requirement  t.iat  the  purchaser  prove 
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its  ability  to  purchase  the  line.   As  we  have 

indicated,  it  is  assumed  that  a  railroad  would  not  sell 

an  active  rail  line  to  someone  who  does  not  have  the 

money  to  pay  for  it.   Therefore,  Bernie  Sanders  could 

file  a  Notice  of  Exemption  to  purchase  the  Central 

Vermont,  if  he  is  willing  to  verify,  under  penalty  of 

perjury,  that  he  has  an  agreement  with  the  Central 

Vermont  to  purchase  the  line.   The  ICC  would  then 

publish  a  notice  that  the  class  exemption  for  this  kind 

of  sale  has  been  invoked.   No  individual  "approval"  of 

the  sale  is  asked  for  or  given  by  the  ICC  at  that  trrae. 

If  the  Central  Vermont  did  not  have  an  agreement  with 

Mr.  Sanders  to  purchase  the  line,  it  would  then  have  an 

opportunity  to  petition  the  Commission  to  revoke  thn 

exemption  as  it  applies  to  the  transaction  on  grounds 

that  it  was  based  on  false  information. 

Q.    When  RailTex  creates  a  dummy  corporation  to  file  under 
10901,  is  the  Commission  aware  that  this  is  really 
RailTex?  What  questions  do  you  ask  of  the  applicant? 

A.    As  noted  in  the  answer  to  question  number  2,  the 
Commission  will  entertain  any  challenge  that  a 
corporation  established  to  acquire  a  new  rail  line  is 
not,  in  fact,  sufficiently  independent  from  its 
corporate  parent,  or  from  other  carriers  under  the 
control  of  the  corporate  parent,  so  as  to  represent  new 
enterprise.   The  Commission  provides  a  forum  in  which 
any  party  opposed  to  such  a  purchase  may  challenge  it 
and  may  seek  information  through  discovery  to  support 
such  a  challenge.   Questions  asked  by  parties  seeking 
discovery  often  involve  whether  the  parent  is  somehow 
underwriting  or  otherwise  sharing  in  the  risk  of  the 
new  carrier. 
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Q.    Suppose  a  dummy  corporation  buys  the  Central  Vermont, 
closes  on  the  deal  and  then  defaults  or  files 
bankruptcy.   What  would  the  Commission  do  under  those 
circumstances? 


The  term  "dummy  corporation"  implies  a  fraudulent 
transaction  that  would  be  rejected.   If  the  purchaser 
defaults  on  its  obligations  or  files  for  bankruptcy, 
the  Commission  would  continue  to  enforce  the  railroad's 
common  carrier  obligation,  to  which  the  carrier  is 
subject  whether  or  not  it  is  in  receivership.   When  the 
Delaware  and  Hudson  Railroad  filed  for  bankruptcy  in 
1988,  the  Commission  provided  for  directed  service  over 
the  carrier's  lines  and  helped  to  facilitate  the  sale 
of  the  carrier  to  ensure  that  service  to  the  public 
continued.   See  49  U.S.C.  11125.   Similarly,  when 
Chicago  Missouri  and  Western  failed  in  1988,  the 
Commission  helped  facilitate  sale  of  its  lines  to  other 
carriers  to  ensure  that  rail  service  was  continued. 


Q.   Do  you  have  any  reason  to  believe  that  the  CN  would 

abandon  the  Central  Vermont?   If  they  did,  what  would 
the  ICC  do? 


A.    Central  Vermont  does  not  show  any  lines  designated  for 
abandonment  on  its  system  diagram  map.   Its  last  line 
abandonment  was  in  1992,  when  it  abandoned  its  Sheldon 
Junction  line.   We  have  no  information  on  whether  CN 
would  attempt  to  abandon  any  part  of  CV's  lines.   Any 
requests  to  a  abandon  a  particular  line  would  be 
handled  under  the  Commission's  normal  abandonment 
procedures. 
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Q.   Is  RailTex  covered  under  Railroad  Retirement?  If  the 
Railroad  Retirement  Board  should  declare  that  RailTex 
is  not  covered,  under  the  Union  Pacific  case,  would 
that  have  any  impact  on  the  Commission's  attitude  about 
RailTex? 

A.    The  Commission  does  not  maintain  any  information  of  any 
company's  status  under  the  Railway  Retirement  Act.   The 
Commission  decides  whether  an  entity  is  a  common 
carrier  by  railroad  under  the  standards  of  the 
Interstate  Commerce  Act. 


10.   Q.    RailTex  is  traded  on  the  NASDAQ  as  a  rail  company. 

Does  it  strike  you  as  odd  that  a  "rail  company"  could 
purchase  23  railroads  as  a  "non-rail  company"? 

A.   RailTex  is  a  non-rail  holding  company  of  the  various 
railroads  referred  to  in  your  question.   Many  if  not 
most  of  the  railroads  in  the  United  States  are 
subsidiaries  of  corporate  parerts  that  are  not 
themselves  operating  railroads. 
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Q.    Describe  the  process,  under  Section  10901,  followed 

after  the  automatic  seven-day  approval.  For  example, 
how  can  the  citizens  of  Vermont  be  heard  on  the  issue 
if  approval  has  already  been  granted?  What  is  needed 
to  reverse  that  decision? 

RailTex  and  the  CN  have  confirmed  that  RailTex 
will  take  operational  control  of  the  CV  once  the 
tentative  approval  is  granted.   Does  that  mean  they 
have  the  right  to  fire  all  178,  hire  new  employees  or 
change  schedules? 

If  yes,  how  could  you  ever  reverse  these  steps 
later?   If  no,  what  does  "operational  control"  mean? 

A.   A  notice  invoking  the  class  exemption  at  49  CFR  1150 

Subpart  D  is  not  automatically  approved  in  7  days.   If 
it  results  in  creation  of  a  small  class  III  carrier,  it 
becomes  effective  subject  to  petitions  to  reject  the 
notice  or  to  revoke  the  exemption.   A  petition  to 
reject  or  to  revoke  may  be  filed  at  any  time.   Anyone, 
including  a  private  citizen,  can  file  such  a  petition. 
The  party  that  filed  the  notice  is  entitled  to  reply  to 
the  petition.   The  Commission  makes  its  decision  based 
on  the  arguments  in  the  petition  and  reply.   Anycne  who 
wants  an  oral  hearing  nay  request  one. 

A  notice  of  exemption  may  be  rejected  if  it 
contains  false  and  misleading  information.   The  notice 
may  be  revoked  under  the  standards  of  section  10505(d) 
of  the  Act,  which  provides  that  the  Commission  may 
revoke  an  exemption  if  necessary  to  carry  out  the  rail 
transportation  policy,  set  out  in  section  10101a  of  the 
Interstate  Commerce  Act. 

Many  of  the  revocation  petitions  received  by  the 
Commission  argue  that  the  purchaser  of  the  line  should 
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be  treated  as  a  carrier  (see  the  answers  to  questions  2 
and  6,  above) •   Other  petitions  argue  that  the 
Commission  should  exercise  its  discretion  to  impose 
labor  protective  conditions.   The  Commission  has  said 
it  would  do  so  in  "exceptional  circumstances"  under  the 
standards  of  FRVR  Corporation-— Exemption  Accmisition 
and  Operation — Certain  Lines  of  Chicago  and  North 
Western  Transportation  Company — Petition  for 
Clarification.  Finance  Docket  No.  31205  (ICC  served 
Jan.  29,  1988).   Exceptional  circumstances  include: 

a)  Misuse  of  the  Commission's  rules  or  precedent; 

b)  When  existing  contracts  specify  that  line  sales  are 
subject  to  procedural  or  substantive  protection;   c) 
Where  labor  can  demonstrate  injury  that  is  unique, 
disproportionate  to  the  gains  to  be  achieved  for  the 
local  transport  system,  and  can  be  compensated  without 
causing  termination  of  the  transaction  or  substantially 
undoing  the  prospective  benefits  of  the  Commission's 
existing  policy  for  other  communities  and  locales.   The 
Commission  is  currently  considering  whether  the 
"exceptional  circumstances"  test  gives  adequate 
consideration  to  the  effect  of  these  transactions  on 
employees. 

Because  Central  Vermont  is  apparently  a  class  II 
railroad,  the  sale  of  Central  Vermont  would  not  qualify 
for  the  7-day  process  but  would  involve  at  least  35- 
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days'  advance  notice.   Any  notice  of  exemption  filed  by 
a  non-carrier  to  acquire  the  Central  Vermont  rail 
properties  would  not  be  effective  until  21  days  after  a 
notice  of  exemption  is  filed  with  the  Commission.   At 
least  14  days  prior  to  filing  that  notice,  an  applicant 
would  be  required  to  file  a  notice  of  intent,  which 
must  include  a  general  statement  of  service  intentions 
and  a  general  statement  of  labor  impacts.   The  notice 
of  intent  must  be  served  on  the  Governor  of  Vermont  and 
on  the  State  of  Vermont  Agency  of  Transportation,  as 
well  as  on  labor  representatives  and  major  shippers. 
There  would  thus  be  a  longer  time  for  interested 
persons  to  be  heard  than  would  be  the  case  in  a  smaller 
transaction. 

If  RailTex  or  a  company  controlled  by  RailTex 
files  a  Notice  of  Exemption  to  purchase  the  Central 
Vermont  under  49  U.S.C.  10901  and  if  the  sale  is 
consummated  on  the  date  the  notice  becomes  effective, 
the  Central  Vermont  could  fire  or  lay  off  its  employees 
or  employ  them  elsewhere  on  the  system.   RailTex  could 
hire  former  Central  Vermont  employees  or  anyone  else  it 
wishes  to  hire. 

If  the  exemption  is  later  declared  void  or  revoked 
by  the  Commission  for  any  reason,  the  railroads 
involved  must  suffer  the  financial  and  other 
consequences  associated  with  undoing  those  transactions 
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(as  occurred  in  connection  with  the  Commission's  denial 
of  approval  of  the  Santa  Fe-Southern  Pacific  merger) . 
To  avoid  that  risk  parties  often  refrain  from 
finalizing  a  transaction,  especially  when  they  know  the 
transaction  is  controversial.   To  ensure  that  such 
disruptions  do  not  occur  pending  Commission 
authorization  of  the  transaction,  a  stay  may  be  sought 
from  the  agency  (as  occurred  in  the  Wisconsin  Central 
proceeding) . 

If  the  Commission's  approval  for  the  proposed 
transaction  is  sought  under  10901,  as  opposed  to 
proceeding  under  the  rules  permitting  exemption  from 
10901,  or  the  Commission  concludes  that  the  matter 
should  be  processed  as  a  request  for  approval  because 
handling  the  matter  under  the  exemption  authority  is 
not  appropriate,  RailTex  may  not  do  anything  to  alter 
the  status  quo  until  the  Commission's  approval  is 
obtained. 


2A.  Q.   Do  you  have  any  problem  granting  New  York  Dock 

protection  as  part  of  the  seven  day  approval?  Does  the 
law  allow  you  to  do  that? 

A.    The  Commission  has  the  discretion  to  grant  labor 

protective  conditions  similar  to  that  established  in 
New  York  Dock.   Whether  the  Commission  would  do  so 
would  depand  on  the  merits  of  the  case;  see  the  answer 
to  question  11,  above . 
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12B.  Q.    If  you  do  grant  protection  and  the  CN  and  RailTex 
decide  to  back  out  of  the  deal,  what  would  happen? 


If  the  parties  elect  not  to  proceed  with  the  sale  for 
any  reason  the  situation  would  revert  to  the  status  quo 
before  the  sale. 


If  you  do  not  give  New  York  Dock  protection,  the  178 
employees  are  fired,  and  then  later  you  decide  to 
impose  New  York  Dock,  how  would  it  work?  How  would 
these  people  be  employed?  Would  you  order  RailTex  or 
its  dummy  corporation  to  fire  current  employees  and 
replace  them  with  CV  employees? 

If  the  Commission  were  to  impose  labor  protective 
conditions  to  protect  the  interests  of  employees 
affected  by  the  transaction,  the  purchaser  would  be 
required  to  provide  the  protection,  regardless  of  the 
circumstances.   However,  as  your  question  suggests,  the 
process  is  much  more  orderly  if  the  protection  issue  is 
resolved  prior  to  changes  in  the  status   quo.        For  this 
reason,  the  7-day  or  the  35-day  period  following  the 
filing  of  the  notice  in  exemption  cases  is  extremely 
important.   No  change  in  the  status  quo   may  be  made  in 
cases  where  the  Commission's  approval  is  sought  under 
10901  until  that  approval  is  obtained. 
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COMMENTS  BY  THE  ORANGE  COUNTY  TRANSPORTATION  AUTHORITY 

ON  THE  STUDY  OF  AXLE  WEIGHTS  OF  PUBUC  TRANSIT  BUSES 

FHWA  DOCKET  No.  93-33 

1 .  The  definition  of  "public  transit  vehicles"  seems  to  be  comprehensive.  It  is 
crucial  that  the  study  encompass  all  public  transit  services  offered  by  the 
Orange  County  Transportation  Authority  (OCTA)  and  its  many  private  sector 
contractors.  In  addition,  the  study  should  consider  the  after-life  usage  of  the 
public  transit  vehicles  as  described  in  Question  10. 

2.  The  chart  accurately  depicts  the  buses  represented,  however  it  does  not 
include  the  Superbus  as  noted  below.  It  also  does  not  consistently  include 
known  information  on  weight  variations  to  the  buses  such  as:  fuel  (Liquid 
Propane  Gas  (LPG),  Compressed  Natural  Gas  (CNG),  Liquid  Natural  Gas  (LNG) 
and  Methanol),  electric  (battery,  fuel  cell,  hybrid),  and  carbon  fiber  materials. 
These  weights  should  be  included  in  the  bus  weight  chart  as  described  in 
Question  7  of  this  notice  for  comments. 

The  following  bus  should  be  included  in  the  study. 

SUPERBUS 

OCTA  operates  the  Superbus  on  one  route  which  traverses  the  Interstate 
highways.  The  cab  and  trailer  Superbus  was  introduced  for  added  efficiency 
and  to  capture  a  new  market  -  single  commuters  along  the  major  interstate 
arterials.  Cun-ently,  the  Superbus  delivers  48,000  trips  per  year,  with  plans  to 
expand  the  service  to  accommodate  two  new  routes  increasing  service  to 
700.000  trips  per  year.  These  buses  will  remain  in  service  until  the  year  2009. 
Specific  characteristics  of  the  Superbus  are  as  follows: 


FRONT 
AXLE 

MID  AXLE 

REAR 
AXLE 

SEATED/               1 
STANDING 

CURB 
WEIGHT 

10.620 

13,000 

13.080 

0/0                         1 

SEATED 
WEIGHT 

10,620 

17.350 

17.430 

58/0                       1 

1  STANDING        10,620 
1  WEIGHT 

19.975 

20.055 

58/35 

530  Soum  \i3in  Siwe 


Orange  County  Transportaoor  Aufftomy 
IPO  Soi  t-ilS* I Onnge ,  CaUoma  926 1 3- 1 S84 / (7 U) seOCCTA (6283) 
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FHW*  Dedul  No.  n-33 


1993,  the  Federal  Highway  Administration  (FHWA)  published  an  Advance  Notice 
of  Proposed  Rulemaking;  Request  for  Comments  on  the  Certification  of  Size  and 
Weight.  In  this  notice,  the  FHWA  cites  operational  tolerances  at  scales, 

unknown  amount  of  pavement  wear  attributable  to  vehicles  with  special  permits, 
inadequate  enforcement,  unclear  sanction  procedures  and  other  issues  as 
problematic  within  the  Certification  of  Size  and  Weight  program.  While  OCTA 
would  like  to  resolve  the  issue  and  conform  with  appropriate  federal  laws,  it  is 
unjust  that  our  buses  were  singled  out  using  measurements  which  may  not  be 
accurate  and  standards  which  may  need  to  be  revised. 

Nonetheless,  to  address  the  immediate  issue  at  hand  and  seek  federal 
resolution,  OCTA  worked  with  state  Senator  Marian  Bergeson.  On  July  19, 
1992,  the  Senate  Joint  Resolution  39  was  chaptered  by  the  California  Secretary 
of  State.   (Attachment  D).  This  resolution  resolved,  among  other  things,  that, 

"(t)he  Legislature  of  the  State  of  California  respectfully  requests  the 
Congress  of  the  United  States  and  the  United  States  Department  of 
Transportation  to  address  the  disparity  between  vehicle  axle  weight 
limit  standards  and  the  design  and  safety  weight  limits  for  federally 
funded  transit  vehicles,  and  to  resolve  the  weight  limit  issues  for 
passenger  buses  so  public  transit  operators  can  continue  to  serve  the 
maximum  number  of  passengers,  in  an  economically  efficient  manner, 
without  jeopardizing  passenger  safety  or  the  integrity  of  road  and 
highway  systems." 

The  California  Legislature  did  more  than  provide  for  temporary  relief  from  further 
CHP  actions.  By  resolution,  it  recognized  the  importance  of  addressing  the  core 
of  the  bus  weight  problem  -  resolving  the  "disparity"  between  FTA  bus 
certification  standards  and  FHWA  single  rear-axle  weight  limitations.  Issuing 
overweight  permits  would  not  resolve  the  matter  in  a  cost  effective  or  fair 
manner.   More  needs  to  be  done. 

5.  According  to  the  American  Public  Transit  Association  statistics  there  are 
approximately  2,000  new  40-foot  transit  buses  purchased  annually  in  the  United 
States.  OCTA  plans  to  purchase  approximately  400  additional  40-foot  altemative 
fuel,  low  floor  buses  in  the  next  seven  years.  (This  purchase  may  be  scaled 
back  to  300  buses  due  to  financial  contraints).  in  most  cases,  public  transit 
vehicles  are  purchased  with  a  mix  of  federal,  state,  and  local  funds.  As 
established  by  federal  guidelines,  funding  is  usually  split  between  the  federal 
government  and  the  public  transit  agency  as  80  percent  Federal  Transit 
Administration  and  20  percent  local  match.  OCTA  typically  derives  its  local 
match  funding  from  state  local  transportation  funds  (1/4-cent  sales  tax)  and  state 
transit  assistance  funds  (gas/diesel  sales  tax). 
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The  following  is  a  c±iart  of  bus  weight  increases  provided  by  the  Washington 
State  Transit  Association: 


ESTIMATED  BUS  WEIGHT  INCREASES  DUE  TO  FEDERAL  REGULATIONS 


1                                     ITEM 

NET  WEIGHT  INCREASE  (POUNDS) 

1  Windshield  washers  FMVSS  104 

25 

II  Onver's  seat  belt  FMVSS  207 

20 

Windows  as  emergency  exits,  roof  hatch 
11  FMVSS  217 

80 

1    Wheelchair  lift  ADA 

1000 

1    Two  tiedowns  Oncluding  folding  seats)  ADA 

50 

PA  system  ADA 

35 

Safety  standards  White  Book 

* 

Crashworthiness 

500 

1       Back-up  alarm 

10 

II       Energy-absorbing  seats 

60 

11       Impaa-absorbing  bumpers 

50 

1 

Battery  master  switch 

5 

Rre  deteaors 

10 

i 

Subtotal1845  lbs. 

1  Clean  diesel/altemate  fuels  EPA 

II  Diesel  with  trap  oxidizer 

400 

1  Methanol 

1600 

1  Compressed  Natural  Gas  (CNG) 

2700 

1  Liquified  Natural  Gas  (LNG) 

1400 

Weights  above  are  estimates  for  the  net  weight  increase  when  the  item  listed 
above  is  added  to  a  35  or  40-foot  diesel  bus.  *  White  book  safety  standards  are 
technically  not  applicable  to  non-Advanced  Design  Buses,  but  in  practice  all 
buses  generally  meet  them. 

Source:   Seattle  METRO.  October  1991 
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operational,  and  maintenance  costs.  If  tandem  axles  were  to  be  required,  the 
existing  bus  fleet  should  be  allowed  to  operate  for  each  vehicle's  useful  life  as 
established  by  Federal  Transit  Administration  regulations. 

10.  The  average  useful  life  of  a  public  transit  bus  operated  by  OCTA  is  12 
years.  Thereafter,  the  vehicles  are  usually  auctioned  off  at  very  low  prices  to 
non-profit  organizations,  such  as  schools  or  private  sector  bus  companies.  It 
would  be  infrequent  and  unusual  that  the  private  sector  usage  of  these  buses 
would  violate  the  single-axle  rear  weight  limitation  on  the  Interstate  system  with 
one  exception.  In  some  cases,  private  sector  bus  companies  might  operate  the 
vehicles  purchased  from  OCTA  on  the  Interstate  highways  for  chartered  groups 
or  may  contract  out  with  OCTA  to  provide  services  on  bus  routes. 
Subsequently,  OCTA  believes  that  these  recycled  buses,  owned  and  operated 
by  the  private  sector,  should  be  included  in  the  scope  of  this  study. 

1 1 .  For  a  single  agency  to  operate  two  separate  types  of  transit  buses,  one 
designed  for  interstate  system  usage  and  the  other  designed  for  off  system 
usage,  would  be  restrictive  and  economically  inefficient.  Operational  restrictions 
would  limit  the  usage  of  the  vehicle  to  certain  routes,  times,  etc.  Additionally, 
many  of  our  routes  are  part  on  and  part  off  of  the  Interstate  system.  The 
restrictions  would  force  transit  providers  to  purchase  additional  vehicles  to 
maintain  adequate  spare  ratios  for  each  vehicle  type.  Moreover,  maintaining  two 
types  of  buses  would  require  states  to  have  more  than  one  weight  limit  standard 
and  enforcement  program.  In  the  worst  case  scenario,  the  federal  single  rear- 
axle  limitation  would  be  extended  to  all  streets  and  highways  to  harmonize 
regulations,  thus  creating  an  even  greater  problem  for  public  transit  operators. 

12.  While  significant  weight  reductions  to  public  transit  buses  could  be  obtained 
with  the  use  of  carbon  fiber  compounds,  honeycomb  sandvflch  panels  and  other 
aerospace-type  materials,  the  exact  amount  of  weight  savings  and  costs  to 
achieve  it  have  yet  to  be  determined.  Public  transit  buses  constructed  with 
these  materials  would  be  not  only  lighter,  but  as  a  result  of  less  weight  would 
achieve  greater  fuel  economy  and  would  emit  less  pollutants.  It  is  expected  that 
the  cost  of  buses  constructed  with  advanced  materials  will  be  higher  than 
present-day  conventional  buses.  Based  upon  OCTA's  current  budget  and  a  cost 
per  advanced  design  bus  estimated  at  5280,000  to  $300,000,  there  would  be  a 
reduction  by  approximately  20  percent  in  the  number  of  buses  that  could  be 
purchased  for  the  same  money. 

More  conclusive  evidence  to  prove  the  effectiveness  of  advanced  materials  will 
evolve  from  the  research  results  of  both  the  Houston  New  Generation  Bus 
(NGB)  project  and  the  Los  Angeles  County  Metropolitan  Transportation  Agency 
Advanced  Technology  Transit  Bus  (ATTB)  project. 
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17.  We  can  not  provide  the  exact  time-line  and  cost  required  to  design,  test, 
and  put  into  production  a  single  rear-axle  public  transit  bus  that  would  meet  the 
Interstate  single-axle  weight  limit.  However,  OCTA  would  like  to  propose  a  plan 
which  would  be  phased  in  over  a  period  of  10-years.  Key  components  of  the 
plan  would  include: 

o  Granting  a  permanent  exemption  for  the  existing  public  transit  fleet  and 
new  vehicles  purchased  prior  to  2004  from  the  single  rear-axle  weight 
limitation: 

o  Creating  incentives  to  the  bus  manufacturers  to  develop  better  public  transit 
vehicles  through  updated  federal  bus  certification  and  procurement 
standards; 

o  Continuing  to  support  technology  development  consortiums,  such  as  the 
Los  Angeles  ATTB  and  the  Houston  NGB,  and: 

o  Providing  public  transit  agencies  with  the  adequate  financial  means  to 
purchase  and  operate  the  newly  designed  buses. 

In  order  to  ensure  steady  progress  in  reducing  the  weight  of  public  transit 
vehicles,  the  FTA  could  phase  in  updated  certification  and  procurement 
standards  as  follows:  Beginning  in  1999,  public  transit  agencies  would  be 
required  to  purchase  buses  with  rear-axle  weights  reduced  to  as  close  as 
possible  to  20.500  pounds  or  lower.  Upon  reaching  2004,  public  transit 
agencies  would  be  expected  to  purchase  buses,  as  reasonably  available,  with 
rear-axle  weights  of  20,000  pounds  or  less. 

At  the  end  of  the  10-year  period  (the  year  2004),  the  FTA,  public  transit 
agencies,  and  bus  manufacturers  could  review  the  situation  to  determine 
whether  or  not  the  20,000  pound  single  rear-axle  weight  limit  for  public  transit 
buses  should  be  reinstated. 
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§  35553  SIZE,  WEXGHT,  LOAD 

§  35553.  Inapplicability  of  article 

The  provisions  of  this  article  shall  not  apply  to  any  vehicle  in  the 
immediate  vicinity  of  an  unloading  or  loading  area  while  actually 
preparing  for  or  in  the  process  of  unloading  or  loading,  provided  any 
overload  is  incidental  to  and  necessitated  by  such  action;  and  pro- 
vided that  such  action  does  not  occur  on  a  bridge  or  highway 
structure. 

This  section  shall  have  no  application  to  highways  which  are  a  part  of 
the  national  system  of  interstate  and  defense  highways  (as  referred  to 
in  subdivision  (a)  of  Section  108  of  the  Federal-aid  Highway  Act  of 
1956). 

Added  Suo  1962  ch  337  $  3;  Ameoded  Sua  1972  ch  733  §  2. 

1972  AmendmestiAjdded  **;  and  provided  tlut  soch  acdon  docs  not  occor  oa  x 
bridge  or  highway  structure'*  at  the  aid  of  the  first  pftngisph. 

Coll«ter«I  References: 

Federal-aid  highways  23  USCS  $§  101  et  seq. 

§  35554.  Gross  weight  limit  fo?  bos  axle 

Notwithstanding  the  provisions  of  Section  35550,  the  gross  wdght  on 
any  one  axle  of  a  bus  shall  not  exceed  20,500  pounds. 
This  section  shall  not  be  applicable  to  any  highway  when  it  would 
operate  to  prevent  the  sute  from  receiving  federal  funds  for  highway 
purposes. 

Added  Suts  1975  ch  651  5  6. 
Cross  Refercaccs: 
Ajiie  defined:  §  230. 
Bus  defined:  §  233. 

§  35555.  (Effective  until  July  1, 1980)  Cotton  module  mover 

Notwithstanding  subdivision  (b)  of  Section  35551  and  Section 
35551.5,  a  cotton  module  mover,  as  defined  in  Section  35400.5,  may 
carry  a  gross  weight  on  each  set  of  tandem  axles  in  excess  of  34,000 
pounds  while  bemg  operated  on  any  county  highway,  unless  the 
county  board  of  supervisors  having  jurisdiction  over  the  county 
highway  adopts  a  resolution  prohibiting  or  limiting  the  operation  of 
any  cotton  module  mover  exceeding  the  allowable  axle  weight  limits 
on  that  county  highway  or  on  all  county  highways  xmdcr  its  jurisdic- 
tion. 

This  section  <t>^an  be  applicable  only  to  highways  within  the  counties 
of  Fresno,  Imperial,  Kern,  Kings,  Madera,  Merced,  Riverside,  San 
Benito,  San  Bonardino,  and  Tulare. 

This  section  shall  remain  in  effect  only  until  July  1,  1980,  and  as  of 
that  date  is  repealed,  unless  a  later  martrd  statute,  which  is  chaptered 
before  July  1,  1980,  deletes  or  extends  such  date. 

Added  St&ts  197S  ch  590  $  1.  dTcctive  September  7.  1971. 
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AMENDED  IN  SENATE  MARCH  31,  1992 
Senate  Joint  Resolution  No.  39 

CHAPTERED   7-19-92 
Introduced  by  Senator  Bergeson 

February  27,  1992 


Senate  Joint  Resolution  No.  39 — Relative  to  public  transiL 

LECISIATTVE  COUNSEL'S  DIGEST 

SJR  39,  as  amended,  Bergeson.  PubHc  transit  buses: 
weight  limits. 

This  measure  would  memorialize  the  President  and 
Congress  of  the  United  States  to  resolve  present  conflicting 
standards  and  policies  relating  to  maximum  vehicle  axle  road 
limits  and  public  tronait  efficiency  design  and  s^ety  weight 
limits  for  federally  funded  transit  vehicles. 

Fiscal  committee:  no. 

1  WHEREAS,  The  United  States  Clean  Air  Act  of  1990, 

2  the  United  States  Intermodal  Surface  Transportation 

3  Elfficiency  Act  of  1991,  the  California  Transportation 

4  Blueprint  for  the  21st  century,  and  other  state  and  federal 

5  pohcies,  individually  and  collectively,  emphasize  the 

6  importance  of  public  transportation  as  an  alternative  to 

7  growing  numbers  of  single-occupant  private  vehicles  and 

8  their  adverse  effect  on  air  quality;  and 

9  WHEREAS,    The    United    States     Department    of 

10  Transportation  reqiiires  the  states  to  enforce  a  maximum 

11  vehicle  axle  weight  limit  established  by  the  Federal- Aid 

12  Highway  Act  of  1956,  and  any  failure  by  a  state  to 

13  adequately  enforce  vehicle  axle  weight  limits  may  result 

14  in  a  reduction  of  federal  funds  authorized  for  allocation 

15  to  the  state;  and 

16  WHEREAS,   The   State    of   California   has    enacted 

17  statutes  which  establish  a  maximum  vehicle  axle  weight 
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1  and  throughout  the  nation  would  be  required  to  operate. 

2  additional  buses  and  incxir  higher  costs  without  carrying 

3  any  additional  passengers;  and 

4  WHEREAS,  Public  transit  operators  in  California  are 

5  currently  unable  to  comply  with  maximum  axle  weight 

6  limit    laws    without    incurring    substantial    additional » 

7  operating  costs  and  violating  state  efficiency  and  farebox 

8  recovery  standards;  and 

9  WHEREAS,    The     protection    of    passengers,     the 

10  preservation  of  highway  pavement,  and  the  safeguard  of 

11  pubUc  funds  through  efficient  transit  operation  are  each 

12  of  important  public  concern;  now,  therefore,  be  it 

13  Resolved  by  the  Senate  and  Assembly  of  the  State  of 

14  California,  Jointly,  That  state  and  federal  standards  and 

15  policies  should  encourage  the  availability  and  operation 

16  of   safe    and   efficient   public    transportation   to   meet 

17  mobility  and  air  quality  goals;  and  be  it  further 

18  Resolved,    That    the    Legislature    of    the    State    of 

19  California  respectfully  requests   the  Congress   of  the 

20  United  States  and  the  United  States  Department  of 

21  Transportation  to  address  the  disparity  between  vehicle 

22  axle  weight  limit  standards  and  publie  tfanait  efficiency 

23  9tafidard3  the  design  and  safety  weight  limits  for  federally 

24  funded  transit  vehicles,  and  to  resolve  the  weight  limit 

25  issues  for  passenger  buses  so  public  transit  operators  can 

26  continue  to  serve  the  maximum  number  of  passengers,  in 

27  an  economically  efficient  manner,  without  jeopardizing 

28  passenger  safety  or  the  integrity  of  road  and  highway 

29  systems;  and  be  it  further 

30  Resolved,  That  the  Secretary  of  the  Senate  transmit 

31  copies   of  this   resolution   to   the  President  and  Vice 

32  President  of  the  United  States,  to  the  Speaker  of  the 

33  House     of    Representatives,     to    each     Senator     and 

34  Representative  from  California  in  the  Congress  of  the 

35  United  States,  and  to  the  United  States  Secretary  of 

36  Transportation. 
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TESTIMONY  OF 

NATIONAL  ASSOCIATION  OF  REGULATORY  UTIUTY  COMMISSIONERS 
The  National  Association  of  Regulatory  Utility  Commissioners  (NARUC)  hereby 
respectfully  submits  its  written  statement  concerning  the  general  functions  of  the  Interstate 
Commerce  Commission.  We  respectfully  request  that  this  statement  be  included  in  the  record 
of  the  June  9,  1994  hearing  held  jointly  by  the  Energy  and  Commerce  Subcommittee  on 
Transportation  and  Hazardous  Materials  and  the  Public  Works  and  Transportation  Subcommittee 
on  Surface  Transportation. 

Introduction: 

The  NARUC  is  a  quasi-govemmental  nonprofit  organization  founded  in  1889.  Within 
its  membership  are  the  governmental  bodies  of  the  fifty  States  engaged  in  the  economic  and 
safety  regulation  of  carriers  and  utilities.  The  mission  of  the  NARUC  is  to  serve  the  public 
interest  by  seeking  to  improve  the  quality  and  effectiveness  of  public  regulation  in  America. 
More  specifically,  the  NARUC  contains  the  State  officials  charged  with  the  duty  of  regulating 
the  intrastate  rates  and  services  of  trucking  conqanies.  These  officials  have  the  obligation  under 
State  law  to  assure  the  establishment  and  maintenance  of  such  services  as  may  be  required  by 
the  public  convenience  and  necessity,  and  to  ensure  that  such  services  are  provided  at  rates  and 
conditions  which  are  just,  reasonable,  and  nondiscriminatory  for  all  customers. 

Diuing  the  past  year  there  have  been  numerous  legislative  proposals  to  either  sunset  the 
Interstate  Commerce  Commission  (ICC)  or  to  transfer  its  responsibilities  to  the  Department  of 
Transportation  (DOT).  These  proposals  have  been  supported  for  two  reasons:  cost  savings  to  the 
Federal  government  or  a  perceived  notion  that  the  agency  and  its  functions  are  obsolete. 

The  NARUC  opposes  any  proposal  to  eliminate  the  ICC  or  to  transfer  its  functions  to  the 
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Department  of  lYansportation.     We  support  the  current  structure  of  the  ICC  to  handle  the 

regulatory,  rulemaking,  and  oversight  functions  related  to  surface  transportation.  The  NARUC 

has  adopted  several  Resolutions  supporting  the  ICC,  the  most  recent  Resolution  was  adopted  in 

1993  and  is  attached  to  this  testimony.  NARUC  opposes  the  sunsetting  of  the  ICC,  and  further 

the  NARUC  opposes  the  transfer  of  the  ICCs  authority  to  the  Department  of  Transportation  for 

several  reasons: 

The  elimination  of  the  ICC  does  not  provide  for  a  deliberative  body  to  which 
individuals  can  seek  recourse  as  currently  can  be  guaranteed  by  ICC 
Commissioners  and  staff; 

The  Department  of  Transportation  does  not  have  the  staff  nor  the  specialization 
to  fuinil  the  duties  and  responsibilities  currently  overseen  by  the  ICC 
Conrniissioners  and  staff; 

The  Department  of  Transportation  is  presently  inundated  with  its  mandates  and 
would  be  overly  burdened  with  the  statutory  requirements  and  responsibilities  of 
combining  the  Department  of  Transportation  and  the  Interstate  Commerce 
Commission; 

The  ICC  has  responsibility  over  transportation  safety  and  insurance  regulation 
through  tariff  filings  and  established  policies  which  promote  reasonable  and  fair 
industry  practices  in  the  interest  of  protecting  the  public;  and 

The  NARUC  Commissioners  rely  on  the  ICC  for  technical  assistance  and 
guidance  in  regulatory  matters  and  statutory  law. 

Discussion: 

The  members  of  the  NARUC  believe  that  the  most  important  feature  of  the  ICC  is  its 
structure.  The  ICC,  created  in  1887,  was  established  as  an  independent  regulatory  agency.  While 
the  ICC  Commissioners  are  appointed  by  the  President  and  confirmed  by  the  U.S.  Senate, 
political  balance  among  appointees  is  created  by  ensuring  that  no  more  than  three  of  the  five 
appointees  are  of  the  same  political  party  as  the  President.    Unlike  the  Executive  Branch's 
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Departments,  the  ICCs  function  is  not  to  carry  out  the  programs  and  policies  of  the  White  House 
Administration.  Rather,  the  agency  is  charged  with  protecting  the  public  from  discriminatory 
practices  and  is  responsible  to  the  Congress. 

The  NARUC  firmly  supports  the  ICCs  independence.  We  believe  that  this  independent 
structure  insulates  the  Conunission  from  the  political  pressure  of  both  the  Executive  and 
Legislative  branches  of  government  and  that  this  serves  the  institution,  the  states,  the  regulated 
industries  and  the  public  interest  very  well.  Without  such  political  pressures,  the  Commissioners 
are  free  to  resolve  disputes  in  an  equitable  maimer  for  all  parties  involved. 

The  quasi-judicial  nature  of  the  ICC  is  also  an  important  feature  of  the  ICCs  structure. 
It  allows  the  Commissioners  to  mediate  the  interests  of  many  different  parties  and  prevents  many 
parties  from  having  to  litigate  their  problems  in  court.  State  conmiissions  have  been  involved 
in  these  cases  and  while  the  results  are  not  always  in  the  States'  favor,  we  prefer  having  disputes 
resolved  before  the  ICC  rather  than  in  court. 

To  move  the  ICCs  responsibilities  to  an  agency  which  is  directly  subject  to  the  political 
pressures  of  the  Administration  would  be  a  grave  mistake.  The  Department  of  Transportation 
was  simply  not  established  to  handle  the  rule  making  and  dispute  resolution  functions  which  are 
the  comerstone  of  the  ICCs  responsibilities. 

When  the  DOT  was  created.  Congress  decided  against  merging  the  functions  of  the  two 
agencies.  We  believe  that  the  Congress  should  continue  to  reject  this  notion.  The  impartiality 
of  the  ICCs  functions  is  the  hallmark  of  its  history.  Further,  we  believe  that  little  cost  savings 
will  be  achieved  with  such  a  transfer.  It  is  uiu-ealistic  to  think  that  such  a  transfer  could  be  made 
without  giving  DOT  additional  funds  to  carry  out  the  functions  and  without  retaining  those 
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employees  of  the  ICC  who  have  years  of  institutional  knowledge  which  would  be  necessary  to 
the  establishment  of  a  new  section  within  the  DOT.  The  Federal  Railroad  Administration  has 
acknowledged  that  additional  funds  and  personnel  would  be  needed  if  they  were  to  assimie  the 
ICCs  railroad  functions. 

Finally,  the  ICC  is  an  agency  which  has  already  undergone  a  significant  "re-invention" 
as  promoted  by  Vice  President  Al  Gore  through  the  National  Performance  Review.  The  ICC  has 
modified  its  policies  and  structure  after  the  passage  of  significant  de-regulatory  legislation  such 
as  the  Staggers  Rail  Act  and  the  Motor  Carrier  Act,  which  were  both  enacted  in  1980.  One 
tangible  result  of  the  de-regulation  is  seen  in  the  sharply  reduced  number  of  ICC  employees.  The 
ICC  has  gone  from  over  2,000  full-time  employees  to  625  employees  in  1993. 

To  eliminate  the  ICC  would  not  be  an  example  of  the  "reinvention  of  government"  but 
a  hastily  made  decision.  The  ICC  has  already  had  to  reinvent  itself  and  it  will  continue  to  do 
so.  One  example  of  its  commitment  to  streamlining  regulation  is  seen  in  the  Commission's  plans 
to  move  forward  widi  the  implementation  of  electronic  tariff  filing,  which  should  ease  die  time 
and  resource  burdens  on  trucking  companies. 

In  addition,  the  ICC  has  joined  the  NARUCs  Committee  on  Transportation  in  initiating 
a  task  force  to  review  all  aspects  of  motor  carrier  practices,  procedures,  rules  and  regulations  to 
promote  greater  uniformity  and  efficiency  among  State  transportation  programs.  The  goal  is  to 
encourage  Federal  and  State  government  transportation  policies  to  reflect  the  changing  needs, 
operations  and  opportunities  of  transportation  companies  and  consumers.  The  task  force  will 
work  to  make  State  policies  concerning  motor  carrier  licensing,  services,  safety,  insurance,  rates, 
practices,  mergers,  and  acquisitions  current  widi  toda/s  transportation  environment.  TTiis  joint 
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effort,  along  with  industry  guidance,  will  also  allow  the  task  force  to  develop  a  model,  unifoim 
Federal  and  State  program.  The  review  and  recommendations  of  the  task  force  can  then  be 
presented  to  Congress  and  the  State  legislatvires  within  IS  months. 

Lastly,  we  must  remember  that,  simply  because  the  rail  and  motor  carrier  industries  have 
been  significantly  de-regulated,  does  not  mean  that  the  need  for  regulatory  oversight  and  dispute 
resolution  should  be  eliminated  as  well.  There  is  still  widespread  support  for  the  Commission's 
regulatory  activities  relating  to  rail  service  and  household  goods.  Without  such  oversight  the 
problems  which  caused  the  need  for  more  extensive  regulation  in  the  first  place  may  re-appear. 

Conclusion: 

There  is  still  work  to  be  done  at  the  ICC.  There  is  still  a  need  for  the  motor  carrier  and 
rail  oversight.  Tliese  responsibilities  have  increased  with  the  passage  of  NAFTA,  because 
additional  motor  carrier  and  rail  traffic  from  Mexico  and  Canada  will  require  oversight  as  well 
Further,  while  the  industries  have  undergone  significant  de-regulation,  the  need  to  balance  the 
competing  interests  among  shippers  and  communities  has  not  disappeared.  It  is  the  ICC  who  has 
the  expertise  in  both  staff  and  resources  to  fulfill  these  functions  in  an  ef^cient  and  high  quality 
manner.  To  hastily  eliminate  or  transfer  these  functions  would  not  beneHt  the  industry,  and  its 
consimiers,  nor  would  it  have  any  meaningful  effect  on  the  Federal  budget. 

Paul  Rodgers 

Administrative  Director 
Michelle  L.  Harris 

Director  of  Congressional  Relations 
National  Association  of 

Regulatory  Utility  Commissioners 
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APPENDIX 

Resolution  Opposing  S.  1248  Sponsored  by  Senator  Danforth  to 
Sunset  the  Interstate  Commerce  Commission 

WHEREAS,  Senator  Danforth  has  introduced  legislation,  S.  1248,  which  would 
transfer  the  responsibilities  of  the  Interstate  Commerce  Commission  GCC)  to  the  U.S. 
Department  of  Transportation  and  sunset  the  ICC  as  of  October  1,  1993;  and 

WHEREAS,  The  ICC  has  some  responsibility  over  motor  carrier  and  rail  safety 
programs  through  tariff  filings  and  established  policies  which  promote  reasonable  and  fair 
industry  practices  in  the  interest  of  protecting  the  public;  and 

WHEREAS,  The  ICC  has  far  reaching  authority  beyond  rate  regulation  and  this 
authority  is  vastly  important  in  all  aspects  of  protecting  the  public  interest;  and 

WHEREAS,  The  budget  for  the  Interstate  Commerce  Committee  has  been 
considerably  reduced  over  the  past  years  which  has  affected  the  Corrunission's  ability  to  carry 
out  its  mission  and  protect  the  public  interest;  and 

WHEREAS,  The  Department  of  Transportation  does  not  have  the  staff  nor  the 
specialization  to  fulfill  the  duties  and  responsibilities  currently  overseen  by  the  ICC 
Commissioners  and  Staff;  and 

WHEREAS,  The  S.  1248  does  not  provide  for  a  deliberative  body  to  which 
individuals  can  seek  recourse  as  currently  can  be  guaranteed  by  the  Commissioners  at  the 
ICC;  and 

WHEREAS,  The  NARUC  Commissioners  rely  on  the  ICC  for  technical  assistance 
and  guidance  in  regulatory  matters  and  statutory  law;  and 

WHEREAS,  the  Department  of  Transportation  is  presently  inundated  with  their 
mandates  and  would  be  overly  burdened  with  the  statutory  requirements  and  responsibilities 
of  combining  the  Department  of  Transportation  and  the  Interstate  Commerce 
Committee;  now,  therefore,  be  it 

RESOLVED,  That  the  Executive  Committee  of  the  National  Association  of 
Regulatory  Utility  Conunissioners  (NARUC),  convened  in  its  1993  Summer  Meeting  in  San 
Francisco,  California,  strongly  opposes  the  concept  of  elimination  of  the  ICC  and  passage  of 
S.  1248  sponsored  by  Senator  Danforth  and  urges  Congress  to  fund  the  ICC  at  a  level  which 
allows  them  to  properly  carry  out  its  duties  and  responsibilities  as  are  mandated  by  law. 


Sponsored  the  Committee  on  Transportation 

Adopted  July  28,  1993 

Reported  NARUC  Bulletin,  No.  32-1993,  p.  19-20. 


82-618  0-94-8 
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NATIONAL  MOTOR  FREIGHT  TRAFFIC  ASSOCIATION,  INC. 

2200  Mill  Road  Alexandria,  Virginia  22314-4654  (703)  838-1810 


June    2,    1994 

The  Honorable  Nick  Joe  Rahall 

United  States  House  of  Representatives 

2269  Rayburn  House  Office  Building 

S.  Capitol  St.  &  Independence  Aves.,  S.E. 

Washington,  D.C.   20515 

Dear  Chairman  Rahall: 

It  is  my  understanding  that  on  June  9,  you  will  chair  a  joint 
committee  hearing  on  the  future  of  the  Interstate  Commerce  Commission. 
At  issue,  as  I  understand,  is  whether  to  retain  the  ICC  as  an 
independent  agency  (an  "arm"  of  the  Congress,  really)  or  whether  it 
should  be  abolished  and  the  ICC's  functions  (and  staff  which  are  deemed 
to  be  necessary)  be  transferred  to  one  or  more  departments  in  the 
executive  branch.   For  the  record,  the  officers  and  members  of  The 
National  Motor  Freight  Traffic  Association  (NMFTA)  oppose  abolishing 
the  Commission  and  piecemealing  its  functions  and  staff  to  the 
labyrinths  of  various  huge  conglomerates  in  the  executive  branch. 

I  am  Martin  E.  Foley,  Executive  Director  of  NMFTA,  a  non-stock, 
non-profit  national  trade  association  representing  more  than  1,000 
members  who  are  for-hire  motor  common  carriers  operating  in  interstate 
and  foreign  commerce  under  certificates  issued  by  the  ICC  and  subject 
to  economic  regulation  by  the  Commission  in  its  administration  of  its 
duties  under  49  U.S.C.  10101  et  seq. 

While  I  am  writing  on  behalf  of  NMFTA,  I  would  like  the  record 
also  to  also  show  my  prior  experience  of  31M  years  at  the  ICC:  In  two 
ICC  field  offices,  my  principle  duties  were  in  carrier  and  public 
assistance,  compliance  and  enforcement;  regional  manager  at  Boston,- 
Assistant  Director  of  the  Bureau  of  Operations  and  Compliance  which  is 
now  part  of  the  present  Office  of  Compliance  and  Enforcement;  Assistant 
Managing  Director  for  4  years;  Director  of  the  Bureau  of  Traffic  for  12 
years,  and  Managing  Director  the  last  2M  years  before  retiring  and 
coming  to  NMFTA  in  December,  1985.   The  purpose  of  this  background  is 
simply  for  the  record  to  reflect  that  the  views  expressed  here  may  come 
from,  or  relate  to,  my  experience  with  the  U.S.  Government  as  well  as 
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Mr.  Chairman,  you  will  recall  the  exhaustive  study  and  review  of 
motor  carrier  regulation  undertaken  by  the  Congress  leading  up  to  its 
enactment  of  the  Motor  Carrier  Act  of  1980.   Given  that  tremendous 
undertaking,  it  is  significantly  note  worthy  that  the  Congress 
deliberately  retained  a  host  of  important  economic  regulations  and 
provisions  in  the  statute.   To  name  a  few:  licensing  -  while  the 
Congress  relaxed  licensing  to  some  extent  and  expanded  certain 
exemptions  from  the  licensing  provisions,  a  carrier  still  must  obtain 
operating  authority  from  the  Commission  and  there  are  fitness  standards 
to  pass  in  the  process;  insurance  -  carriers  must  maintain  certain 
prescribed  minimum  limits  of  BI  and  PD  insurance  to  protect  the  public, 
and  motor  common  carriers  must  maintain  certain  prescribed  minimum 
limits  of  cargo  insurance  as  well;  rates  &  tariffs  -  common  carriers 
must  establish  and  maintain  reasonable  rates  and  classifications,  must 
publish  them  in  tariffs,  and  file  them  with  the  ICC  in  compliance  with 
the  Commission's  tariff  regulations;  motor  common  carriers  must  charge 
for  their  services  strictly  in  accord  with  their  published  and  filed 
tariffs;  departures  from  the  filed  rate  is  prohibited;  unreasonable 
discrimination  is  prohibited,  as  is  unlawful  preference;   collective 
ratemakinq  was  preserved,  as  was  collective  classification  making, 
immunizing  the  collective  activities  of  motor  common  carriers  when 
conducted  in  strict  accord  with  the  new,  more  stringent  statutory 
restrictions  enacted  at  that  time;  a  new  rule  of  ratemaking  was  enacted 
in  Section  10701(e)  prescribing  a  standard  that  rates  must  cover  costs. 

Moving  on  to  more  recent  Congressional  action  imposing  or  re- 
imposing  responsibilities  on  the  Commission  one  need  only  turn  to  the 
Negotiated  Rates  Act  of  1993.   Enacted  last  fall  and  signed  into  law  by 
the  President  on  December  3,  1993,  salient  provisions  in  that  Act 
require  the  ICC  to  improve  and  strengthen  a  number  of  its  programs 
involving  rates  and  tariffs.   Clearly,  there  are  numerous  significant 
regulatory  provisions  in  the  statutes  which  make  essential  the  ICC's 
ability  to  survive  as  an  entity  so  as  to  pursue  and  successfully 
fulfill  these  responsibilities. 

The  ICC  has  a  number  of  ongoing  motor  carrier  regulatory  programs 
of  vital  importance  to  the  public  and  the  transportation  community 
which  require  the  specific  or  unique  expertise  of  the  ICC's  staff.   I 
will  mention  a  few: 

The  Commission  has  an  aggressive  enforcement  program  to  protect 
all  highway  users  from  uninsured  trucking  operations  by  interstate 
carriers  subject  to  the  Commission's  jurisdiction.   The  Commission 
actively  pursues  uninsured  truckers  for  the  purpose  of  obtaining 
compliance  with  the  insurance  regulations  or,  in  the  alternative,  seeks 
injunctive  relief  from  the  Courts  to  keep  uninsured  regulated  carriers 
off  the  highways. 
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The  Commission  has  acted  promptly  and  aggressively  in  implementing 
the  various  provisions  of  the  NRA  of  1993,  the  landmark  legislation 
that  resolved  the  undercharge  crisis  of  the  last  several  years  and 
outlawed  off -bill  discounting,  a  fraudulent  practice  having  a 
devastating  effect  on  the  LTL  industry.   Several  specific  mandates  were 
given  to  the  Commission  in  this  legislation  and  the  Commission  is 
presently  at  work  implementing  and  monitoring  all  aspects  of  the  Act. 
It  seems  inconsistent,  to  say  the  least,  to  now  transfer  those  newly 
enacted  functions  to  an  agency  without  the  expertise  to  carry  out  the 
wishes  of  the  Congress. 

The  Commission  is  also  in  the  business  of  consumer  protection, 
focused,  of  course,  on  transportation  matters.   It  has  a  solid  track 
record  here,  not  only  in  the  personal  household  goods  area,  which  tends 
to  be  highly  visible,  but  also  in  the  motor  carrier  freight  and 
passenger  sides  of  the  business  as  well. 

The  Commission  has  revitalized  its  programs  which  monitor  and 
enforce  the  statutory  and  regulatory  requirements  for  tariff  filing  and 
proper  participation  in  governing  tariffs.   And  it  is  moving  ahead 
vigorously  in  monitoring  compliance  with  statutory  requirements  for 
correct  billing  and  collection  of  rates  and  charges,  and  the  new 
prohibitions  against  off-bill  discounting. 

The  Commission's  staff  interprets  tariffs,  contracts  and  operating 
authorities  and  investigates  complaints  alleging  violations  of  the 
statutes  or  the  Commission's  regulations.   Enforcement  actions  are 
taken  by  the  Commission  when  voluntary  compliance  by  a  carrier  cannot 
be  effected  or  when  administrative  handling  by  the  Commission  does  not 
bring  the  carrier  into  compliance. 

The  intent  of  this  statement,  Mr.  Chairman,  is  to  point  out  some 
of  the  important  duties  which  the  Congress  has  empowered  and  entrusted 
the  ICC  to  perform  in  the  implementation  of  the  National  Transportation 
Policy.   The  skill,  talent,  expertise  and  experience  to  do  so  rests 
uniquely  in  the  staff  and  Commissioners.   There  are  no  significant  cost 
savings  to  be  effected  by  transferring  personnel  from  the  ICC  building 
to  some  other  government  building. 

Here  is  an  agency  which  has  had  its  1980  budget  of  $82.4  million 
and  complement  of  some  2,000  personnel  slashed  to  about  $40  million  and 
some  600  employees  (or  less)  in  1994.   The  talent  loss  has  been 
tremendous,  while  the  agency's  statutory  duties  have  actually 
increased.   The  "deregulation"  of  trucking  which  many  espouse  has,  in 
large  part,  been  effected  defacto,  not  dejure.   Yet,  there  is  a  capable 
staff  still  working  to  implement  the  statute  and  the  Commission's 
regulations.   Transferring  them  to  the  bowels  of  a  huge  department  in 
the  executive  branch  will  guarantee  a  loss  of  productivity  and  quality. 
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Moreover,  the  Congress  has  empowered  the  Commission  to  monitor  and 
decide  and  implement  numerous  statutory  provisions  in  4  9  U.S.C.  10101 
et  seq.,  the  most  recent  being  in  the  Negotiated  Rates  Act  of  1993. 
The  point  is  that  the  Congress  wants  the  National  Transportation  Policy- 
carried  out  impartially  and  expertly  by  an  independent  agency,  not  by 
an  officer  or  agent  of  the  executive  branch,  whose  impartiality  would 
necessarily  be  compromised  by  political  and  perhaps  other 
considerations . 

Monitor  and  oversee  the  Commission  more  frequently  or  more 
intensely,  or  both,  Mr.  Chairman,  if  the  Congress  feels  that  is 
necessary.   But  retain  the  Commission  as  the  independent  agency  it  was 
intended  to  be  in  order  to  carry  out  the  wishes  and  policies  of  the 
Congress  in  its  constitutional  duty  to  regulate  interstate  commerce. 

Thank  you  for  the  opportunity  to  present  these  views. 

Very  truly  yours, 

NATIONAL  MOTOR  FREIGHT 
TRAFFIC  ASSOCIATION,  INC. 


VVVy  oKtU^  C .   Vcio-^ 


Martin  E.  Foley 
Executive  Director 


MEF/cf 


208 


NATIONAL 

COAL 

ASSOCIATION 

JOSEPH  E.LEMA  j  Q      1994 

Vice Presidonf  JUne    y,     ±^^'* 

(202)  463-2629 

STATEMENT  OF  JOSEPH  E.  LEMA,  VICE  PRESIDENT  FOR  TRANSPORTATION, 

NATIONAL  COAL  ASSOCIATION,  FOR  A  JOINT  HEARING  OF  THE  HOUSE 

ENERGY  AND  COMMERCE  SUBCOMMITTEE  ON  TRANSPORTATION  AND  HAZARDOUS 

MATERIALS  AND  THE  HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  SUBCOMMITTEE 

ON  SURFACE  TRANSPORTATION,  HELD  IN  WASHINGTON,  D.C.  WITH  REGARD  TO 

THE  FUNCTIONS  AND  OPERATIONS  OF  THE  INTERSTATE  COMMERCE  COMMISSION 

Interest  of  the  National  Coal  Association  (NCA) 

Representing  coal  prodiicers,  carriers,  consumers  of  coal,  and 
others  having  roles  in  the  utilization  of  coal  produced  in  the  U.S., 
NCA  strongly  supports  balanced  implementation  of  railroad  regulation 
as  required  under  provisions  of  the  Interstate  Commerce  Act  through 
an  independent  Interstate  Commerce  Commission  (ICC),  now  in  place. 
Coal  shippers  move  approximately  600  million  tons  of  coal  annually 
by  railroads  whose  services  are  essential  for  U.S.  coal  to  reach 
utility  and  industrial  plants  and  to  penetrate  international  markets. 

Coal  Transportation  and  the  Interstate  Commerce  Act  (IC  Act) 

The  IC  Act  sets  forth  policies  of  the  United  States  Government 
which  call  for  assuring  the  availability  of  a  soxind  railroad  network 
and  for  holding  rail  rates  to  reasonable  levels  where  carriers  hold 
market  dominance  and  movements  are  not  covered  by  private  contracts 
between  carriers  and  shippers.   Those  policies,  each  of  which  are 
important  to  coal  suppliers  and  shippers,  govern  the  functions  and 
operations  of  the  ICC  as  established  by  the  IC  Act.   Coal  shippers 
often  have  only  a  single  rail  carrier  available  for  the  movement  of 
coal  from  mines  to  consumer  destinations  and  to  ports;  therefore, 
balanced  regulation  is  necessary  in  the  absence  of  competition  to 
assure  that  rates  and  services  for  captive  shippers  are  reasonable. 

NCA  Supports  Continuation  of  the  ICC  for  Implementing  Rail  Regulation 

Comporting  with  statements  by  Joseph  E.  Lema  dviring  an  interview 
with  representatives  of  the  General  Accounting  Office  (GAO)  in  advance 
of  this  joint  hearing,  NCA  supports  continuation  of  the  ICC  as  the 
independent  regulatory  agency  responsible  for  implementing  provisions 
of  the  IC  Act  with  respect  to  railroad  regulation.   It  is  essential 
for  the  agency  so  charged  to  function  and  operate  as  an  independent 
adjudicatory  body  that  is  insulated  from  criticism  that  its  actions 
could  be  influenced  by  political  pressures  to  favor  particular  modes, 
carriers,  shippers,  or  commodities  in  the  course  of  reaching  decisions 
Such  independence  is  crucial  for  maintaining  stakeholder  and  public 
confidence  that  decisions  are  made  exclusively  on  the  basis  of  facts 
and  the  law.   Further,  the  expertise  in  transportation  economics  now 
embodied  in  the  ICC  represents  a  vital  ingredient  of  the  process  for 
achieving  balanced  railroad  regulation  under  provisions  of  the  IC  Act, 

1130  Seventeenth  Street,  N.W. 
Washington,  DC.  20036-4677 

(202)  463-2625 

(202)  833-1965 
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STATEMENT  OF  WALTER  J   SHEA,  PRESmENT 
TRANSPORTATION  TRADES  DEPARTMENT,  AFL-CIO 


BEFORE  THE  SUBCOMMITTEES  ON  TRANSPORTATION 
&  HAZARDOUS  MATERIALS  AND  SURFACE  TRANSPORTATION 

U.S.  HOUSE  OF  REPRESENTATIVES 

JOINT  OVERSIGHT  HEARING  -  INTERSTATE  COMMERCE  COMMISSION 

■Tune  9.  1994 


INTRODUCTION 

On  behalf  of  the  29  affiliated  unions  of  the  Transportation  Trades  Department, 
AFL-CIO  (TTD)  whose  members  in  the  airline,  automotive,  railroad,  transit,  trucking 
and  related  industries  operate,  build  and  maintain  much  of  our  nation's  transportation 
industry,  I  submit  the  following  statement  offering  transportation  labor's  views  on  the 
Interstate  Commerce  Commission.  Attached  please  find  a  list  of  TTD's  affiliated  unions. 

Let  me  begin  by  stating  our  strong  support  for  not  only  preserving  the  ICC,  but 
considering  an  expansion  of  the  agency's  regulatory  functions.  We  emphatically  state 
today  our  vehement  opposition  to  misguided  efforts  to  wipe-out  the  ICC  or  dismantle  it 
by  transferring  several  of  the  agency's  functions  to  the  Department  of  Transportation. 

We  applaud  the  two  subcommittees  for  holding  this  oversight  hearing  as  we  believe 
it  is  important  for  Congress  to  fully  understand  and  appreciate  the  vital  mission  the 
Commission  carries  out.  Transportation  labor  appreciates  the  opportunity  to  participate 
in  these  deliberations  and  looks  forward  to  helping  address  the  many  problems  facing  our 
surface  transportation  industry  and  its  workers. 


TRANSPORTATION  TRADES  DEPARTMENT,  AFL<:iO 
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For  more  than  a  dozen  years,  the  nation's  surface  transportation  system  has  been 
in  a  state  of  economic  upheaval.  The  regulatory  regime  currently  in  place  has  caused 
great  economic  harm  both  to  once  thriving  transportation  companies  and  hundreds  of 
thousands  of  employees.  Now,  despite  the  many  lessons  learned  from  deregulation, 
certain  members  of  Congress  want  to  tear  down  the  last  line  of  defense  -  the  ICC. 
Unfortunately,  proponents  of  abolishing  the  ICC  ignore  the  reasons  why  the  ICC  was 
created  and  the  important  role  it  still  must  play. 

mSTORICAL  PERSPECTIVE 

During  the  post-Civil  War  era,  virtually  every  element  of  the  U.S.  economy  was 
affected  by  a  single  industry:  railroads.  In  the  late  19th  Century,  Henry  Adams 
described  how  his  generation  had  been  "mortgaged"  to  that  industry:  "Society  dropped 
every  thought  of  deeding  with  anything  more  than  the  single  fraction  [of  our  national 
structure]  called  a  railroad  system. ' 

The  railroad's  abuse  of  its  enormous  economic  power  was  rampant.  To  protect 
themselves,  many  states  enacted  "granger"  laws  governing  what  railroads  could  charge 
shippers  within  their  borders.  An  1877  Supreme  Court  decision.  Mum  v.  Illinois,  upheld 
the  right  of  states  to  pass  "public  protection"  laws  regulating  the  price  railroads  could 
charge  for  grain  elevator  storage.  But  nine  years  later  the  Court  held  that  only  Congress 
could  regulate  rates  on  commodities  destined  for  interstate  shipment.  That  decision, 
Wabash,  St.  Louis  and  Pacific  R.  Co.  v.  Illinois,  rendered  states  nearly  powerless  against 
continually  mounting  railroad  corporate  abuses. 

Because  the  railroad  industry  was  so  vitally  important  to  the  nation's  economic 
well-being,  in  1886  the  U.S.  Senate's  CuUom  Committee  held  hearings  around  the 
country  in  response  to  the  growing  public  outcry  against  railroad  practices.  The 
Committee's  report,  coupled  with  the  Supreme  Court's  decision  in  the  Wabash  case,  led 
to  the  enactment  of  the  1887  Interstate  Commerce  Act,  which  gave  rise  to  the  ICC's 
creation. 

While  the  Commission  was  not  expected  to  protect  against  all  rail  industry 
misdeeds,  it  was  charged  with  curbing  them  significantly.  The  ICC  provided  the  shipping 
and  traveling  public  with  a  measure  of  security  unknown  before  its  creation.  It  provided 
pricing  protection,  prevented  preferential  treatment  of  shippers,  administered  safety  laws, 
and  generally  had  jurisdiction  over  all  financial  transactions  affecting  the  structure  of  the 
national  rail  network.  The  ICC's  ultimate  mission  was  -  and  remains  -  to  safeguard  the 
consumer  by  ensuring  the  transportation  networic  is  safe,  efficient,  and  free  from  the 
unsavory  practices  of  the  past. 
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Eventually  this  regulated  environment  was  extended  to  all  modes  of  surface 
transportation.  In  addition  to  shielding  the  consumer,  it  also  protected  rail,  motor,  and 
water  carriers  from  competition  from  other  carriers  within  their  modes. 

By  the  1970s,  however,  many  people  felt  that  regulatory  control  was  stifling 
incentive  and  hindering  the  efficient  operation  of  the  nation's  transportation  system.  This 
led  to  the  1976  Railroad  Revitalization  and  Regulatory  Reform  Act  (4R)  and,  in  1980, 
the  Staggers  Rail  Act  and  the  Motor  Carrier  Act.  Those  laws  sharply  curtailed  rail  and 
motor  carrier  regulation  and  lifted  restrictions  on  competition  within  the  surface  modes. 
Congress,  however,  did  not  eliminate  all  regulatory  oversight,  preserving  the  ICC  to 
ensure  railroads  and  motor  carriers  operated  in  the  interest  of  the  shipping  public  and  the 
nation's  economy. 

ZEAL  TO  FURTHER  DEREGULATE 

But  today  there  remain  those  who  believe  we  should  return  to  the  19th  Century 
described  by  Henry  Adams.  They  contend  that  unrestrained  predatory  corporate  activity 
is  simply  part  of  a  healthy  competitive  environment.  They  want  the  ICC  abolished,  with 
only  a  few  "essential"  functions  transferred  to  the  Department  of  Transportation  (DOT). 
Others  think  the  ICC  is  simply  a  do-nothing  agency  that  should  be  abolished  for  fiscal 
reasons. 

Unfortunately,  the  latter  criticism  has  some  basis  in  fact,  at  least  over  the  past 
decade  or  so,  due  mostly  to  an  ideologically  driven  zeal  to  further  deregulate  even  at  the 
expense  of  trampling  upon  the  very  intent  of  Congress.  Shortly  after  the  enactment  of 
the  Staggers  and  Motor  Carrier  Acts,  ICC  membership  began  to  change  under  the  new 
administration.  The  new  members  apparently  believed  their  actions  should  not  be 
governed  by  either  the  Interstate  Commerce  Act  or  past  precedent,  but  by  the  "spirit  of 
deregulation. " 

The  new  ICC  abstained  as  much  as  possible  from  any  actions  that  would  interfere 
with  the  desires  and  objectives  of  the  carriers.  The  result  was  an  ICC  that  aggressively 
and  blatandy  abdicated  many  of  its  responsibilities.  Since  this  situation  has  persisted  for 
more  than  a  decade,  some  now  believe  the  ICC  has  lost  its  relevance. 

While  in  many  ways  the  ICC  has  been  less  than  responsible  in  carrying  out  its 
explicit  statutory  responsibilities,  it  has  not  been  completely  inactive.  In  FY  1993  alone 
the  Commission  issued  almost  43,000  orders  on  the  revocation  or  reinstatement  of 
operating  authority,  decided  more  than  10,000  applications  for  authority,  handled  more 
than  21,000  litigation  cases  and  9,000  complaints  resulting  in  the  recovery  of  nearly  $1 
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million,  and  responded  to  more  than  171,000  inquiries  about  specific  regulations.  And 
it  is  significant  to  note  that  the  ICC  handled  these  duties  with  76  percent  less  staff  and 
half  the  budget  it  enjoyed  in  1980. 

The  ICC  has  a  far-reaching  and  significant  public  responsibility  to  ensure  that  those 
who  operate  rail  and  motor  carriers  are  not  only  fit  and  able  to  do  so,  but  also  that  they 
operate  in  a  way  that  is  fair  to  their  users  and  competitors.  That  the  ICC  has  not 
executed  those  responsibilities  adequately  in  recent  years  makes  them  no  less  significant, 
nor  does  it  justify  their  elimination  as  part  of  draconian  budget  cutting  measures  that  will 
likely  come  before  this  Congress. 

PROPOSAL  TO  TRANSFER  ICC  TO  DOT 

To  argue  that  "essential"  responsibilities  of  the  ICC  could  simply  be  transferred 
to  DOT  is  disingenuous.  Unlike  DOT,  the  ICC  is  an  independent  agency  insulated  from 
the  partisan  pressures  of  the  moment.  It  is  made  up  of  members  (whose  terms  are 
staggered  and  therefore  overlap  presidential  terms)  firom  both  political  parties  and  is 
answerable  only  to  Congress  and  the  courts.  In  addition,  the  ICC  performs  quasi- 
legislative  and  quasi-judicial  functions  no  other  agency  is  equipped  to  assume. 

What  most  distinguishes  the  ICC's  mission  from  that  of  DOT  is  that  the 
Commission  adjudicates  disputes  between  contending  interests  including  carriers, 
employees,  shippers,  state  governments  and  even  the  federal  government  in  its  capacity 
as  a  shipper.  By  design,  the  Commission's  regulations  facilitate  that  dispute  resolution 
mission.  An  executive  branch  agency  not  only  is  ill-prepared  to  handle  this  important 
responsibility,  it  hardly  is  suited  to  objective  analysis  to  resolve  disputes  which  constantly 
arise  due  to  the  nature  of  transportation.  Let  me  add  that  the  present  DOT  largely  agrees 
with  our  conclusions. 

Disputes  are  initiated  by  the  filing  of  complaints  and  answers  and  are  subject  to 
procedural  motions,  hearings,  and  appeals  within  the  ICC  before  resorting  to  the  courts. 
The  ICC  decides  what  factors  are  included  in  the  determination  of  rates,  including 
questions  such  as  whether  to  incorporate  fuel  and  other  cost  increases.  These  functions 
are  essential  to  the  fair  treatment  of  all  involved  in  the  industry  including  local 
communities  and  businesses.  DOT  has  neither  the  experience  nor  the  inclination  to  tackle 
these  tasks,  and  certainly  not  in  a  cost-effective  manner. 

MOTOR  CARRIER  FUNCTIONS 

When  considering  the  ICC's  future,  it  is  important  to  understand  the  vital  mission 
it  is  charged  with  fulfilling.    At  present  the  ICC  is  empowered  to  act  in  a  number  of 
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arenas  vital  to  the  well-being  of  the  motor  carrier  industry,  its  employees,  and  the  public 
it  serves.  The  areas  include: 

■  Entry.  The  ICC  must  review  would-be  operators  to  determine  if  they  are  fit 
and  able  to  serve  as  motor  carriers. 

■  Insurance.  Federal  law  requires  motor  carriers  to  carry  certain  levels  of 
insurance  to  protect  the  public  from  bodily  injury  and  property  damage.  The  ICC 
enforces  insurance  regulations  by  administrative  and,  if  necessary,  court  action. 

■  Rate  Regulation  and  Tariff  Filing.  The  ICC  can  prohibit  anti-competitive  and 
preferential  rate  practices.  Left  unchecked  in  the  1980s,  such  practices  gave  rise 
to  divisive  legislative  and  legal  struggles  over  so-called  shipper  undercharges. 

■  Hostage  Freight.  Major  disagreements  over  freight  charges  often  develop 
among  the  nation's  more  than  50,000  motor  carriers  and  shippers.  The  ICC  can 
intercede  to  require  the  release  and  delivery  of  freight  held  hostage  by  such 
disputes. 

A  world  without  the  ICC  would  be  a  dangerous  place  and  would  subject  consumers 
and  businesses  to  the  types  of  carrier  practices  that  precipitated  congressional  action  some 
60  years  ago  to  expand  ICC  jurisdiction  to  the  motor  carrier  sector.  Anyone  with  enough 
capital  to  buy  or  lease  a  tractor  and  a  trailer  could  provide  motor  carrier  services.  No 
one  would  have  to  demonstrate  "fitness"  or  meet  minimal  levels  of  safety  compliance. 
Safety  on  our  nation's  highways,  already  plagued  by  too  many  accidents  due  to 
congestion  and  far  too  many  undercapitalized,  "fly-by-night"  operators,  would  badly 
deteriorate. 

Without  the  ICC,  there  would  be  no  requirement  for  motor  carriers  to  maintain 
adequate  levels  of  insurance  coverage.  With  no  one  looking  over  their  shoulders,  some 
carriers  would  undoubtedly  reduce  their  coverage  to  improve  their  bottom  lines  in  an 
industry  already  plagued  with  chronic  financial  instability.  And  as  NAFTA  enters  into 
full  force  later  this  year,  this  responsibility  takes  on  added  significance. 

Elimination  of  the  ICC  would  also  end  regulatory  oversight  of  rates.  The  result: 
more  bankruptcies  and  more  discrimination  in  the  rates  offered  to  shippers.  Smaller 
shippers,  who  today  provide  the  most  jobs,  would  be  hardest  hit. 

Legislative  proposals  to  phase  out  the  ICC  would  also  effectively  eliminate  tariff 
filing  requirements  for  motor  common  carriers,  allowing  larger  shippers  to  exact  even 
greater  discounts  than  they  already  do  today.  Less  powerful,  smaller  shippers  would  pay 
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higher  rates  to  essentially  pay  for  the  discounted  rates  (often  below  carriers '  marginal 
operating  costs)  demanded  by  major  Fortune  100  corporate  shippers.  The  common 
carriage  system  of  fair,  reasonable  and  non-discriminatory  service  would  be  wiped  out, 
replaced  by  a  system  that  lets  large  shippers  effectively  set  rates  unilaterally.  Such  a 
scenario  does  not  bode  well  for  employees  of  smaller  motor  carriers  and  small  businesses. 

All  disputes  between  shippers  and  carriers  would  have  to  be  resolved  in  courts. 
There  would  no  longer  be  an  agency  with  enough  expertise  to  take  on  this  responsibility 
in  a  manner  that  is  efficient  and  equitable,  and  free  from  unnecessary  political  intrusion 
that  typically  prevails  in  an  executive  branch  agency. 

THE  ICC  AND  RAILROADS 

Railroads  and  their  employees  would  be  most  affected  by  the  demise  of  the  ICC. 
The  deregulation  of  rail  was  less  far  reaching  than  for  the  motor  carrier,  or  airline 
industries,  although  the  ICC  in  recent  years  has  exercised  its  jurisdiction  over  railroads 
in  the  narrowest  sense. 

A  review  of  some  of  the  Commission's  responsibilities  in  railroad  matters 
demonstrates  why  they  remain  vital. 

■  Securities.  Rail  carriers  may  not  issue  securities  or  assume  obligations  or 
liabilities  related  to  the  securities  of  another  without  ICC  approval.  The  ICC  may 
not  grant  approval  unless  it  finds  it  is  within  the  corporate  purpose  of  the  carrier, 
is  compatible  with  the  public  interest,  and  will  not  impair  the  carrier's  financial 
ability  to  provide  service. 

■  Combinations.  Carriers  cannot  combine  to  pool  or  divide  traffic,  services,  or 
earnings  without  the  approval  of  the  ICC,  which  must  find  that  it  will  provide 
better  public  service  or  a  healthier  economic  operation  and  will  not  unreasonably 
restrain  competition. 

■  Consolidation,  merger,  acquisition  of  control.  Without  prior  ICC  approval, 
a  rail  carrier  may  not  consolidate  or  merge  its  properties  with  another  to  create 
one  corporation.  It  may  not  purchase,  lease,  or  contract  to  operate  the  property 
of  another  carrier  nor  acquire  control  of  another  carrier.  And  it  may  not  acquire 
trackage  rights  or  joint  ownership  or  use  of  a  railroad  line  owned  or  operated  by 
another  carrier. 
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In  reviewing  an  application  for  approval  of  one  of  these  otherwise  prohibited 
transactions,  the  ICC  must  consider  a  number  of  public  interest  factors:  1)  whether  it 
will  provide  adequate  transportation;  2)  the  effect  of  including,  or  not  including,  other 
rail  carriers  in  the  area  involved;  3)  the  total  fixed  charges  that  result;  4)  the  interest  of 
affected  carrier  employees;  and,  5)  whether  the  transaction  would  have  an  adverse  effect 
on  competition  in  the  region. 

A  railroad  also  needs  ICC  approval  to  construct,  buy,  or  operate  a  new  or 
extended  line  and  to  abandon  lines.  Again,  the  ICC  can  approve  the  construction  and 
extension  of  lines  if  it  finds  it  is  in  the  public  interest.  But  if  it  approves  a  line 
abandonment,  it  must  impose  minimum  conditions  to  protect  the  interests  of  affected 
employees. 

The  Interstate  Commerce  Act  also  contains  some  52  provisions  dealing  with  the 
highly  specialized  and  technical  subject  of  railroad  rates,  tariffs,  and  property  valuation. 
These  provisions  include  the  ICC's  duty  to  determine  market  dominance  in  rate 
proceedings. 

EMPLOYEE  INTERESTS 

For  60  years  the  ICC  has  been  imposing  conditions  upon  railroad  carriers  to 
protect  the  interests  of  employees  affected  by  mergers,  abandonments,  and  other 
transactions.  Since  1940  the  imposition  of  such  conditions  has  been  mandatory  in  merger 
and  control  cases,  and  in  1976  Congress  made  them  mandatory  in  line  abandonment 
cases.  The  Reagan-Bush  era  DOT,  on  the  other  hand,  exhibited  hostility  toward  similar 
protections  when  Congress  applied  them  to  the  funding  of  urban  mass  transportation 
projects.  DOT  has  even  sought  their  repeal.  There  is  no  reason  to  believe  that  such 
hostility  would  subside  if  DOT  is  given  authority  over  railroad  financial  transactions. 

Despite  the  new  environment  under  Transportation  Secretary  Federico  Peiia,  the 
prospect  of  DOT  authority  remains  disturbing  in  light  of  an  ongoing  dispute  over  the 
ICC's  authority  to  override  employee  rights.  That  issue  began  with  the  ICC's  abrupt 
change  of  heart  on  preserving  employees'  collective  bargaining  agreement  rights  in  1982 
and  remains  in  litigation  before  the  courts  and  the  Commission.  The  employees'  case 
against  eliminating  their  rights  by  agency  fiat  could  be  fatally  affected  if  employee 
protections  are  transferred  to  DOT. 
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SHORT  LINE  SPINOFFS 

A  related  issue  we  would  like  to  address  is  the  need  to  enact  legislation  that  closes 
an  anti-worker  loophole  in  the  Interstate  Commerce  Act  that  has  subverted  congressional 
intent  relative  to  the  treatment  of  employee  interests  in  connection  with  the  massive 
downsizing  of  the  industry  that  Congress  allowed  with  enactment  of  deregulation 
legislation  in  1980.  This  problem  has  manifested  itself  in  the  Commission's  review  of 
proposed  short  line  sales. 

As  plans  to  downsize  the  industry  evolved,  it  was  always  recognized  that  rail 
workers  would  bear  the  brunt  of  the  economic  pain  and  injury  associated  with  this 
massive  restructuring  and  thus  Congress  subjected  the  transactions  to  regulatory  scrutiny, 
including  the  consideration  of  the  "public  interest".  And  as  a  matter  of  policy,  so 
recognized  by  the  Supreme  Court,  employee  interests  were  treated  as  an  element  of  that 
public  interest. 

Since  the  1940s,  Congress  has  mandated  that  any  railroad  transaction  ~  including 
sales,  mergers,  and  leases  —  must  be  "consistent  with  the  public  interest,"  defining  that 
to  include  protection  of  the  interests  of  affected  employees.  Because  of  the  importance 
of  the  railroad  industry  to  the  nation's  economy.  Congress  felt  that  protecting  the  well- 
being  and  morale  of  railroad  workers  was  in  the  public  interest. 

The  Supreme  Court  has  concurred,  ruling  that  the  loss  of  rail  workers'  morale 
"when  the  demands  of  justice  are  ignored"  has  a  devastating  impact  on  this  essential  mode 
of  transportation.  Rail  carriers  should  not  be  enriched  at  the  unfair  expense  of  employees 
and  the  general  public. 

But  for  the  last  decade,  in  defiance  of  congressional  intent  and  40  years  of  history, 
railroads  have  been  using  so-called  "short  line"  transactions  to  abrogate  labor  agreements 
at  a  significant  cost  to  employees'  jobs,  their  standards  of  living  and  the  financial  stability 
of  an  important  segment  of  the  rail  industry.  Seizing  upon  the  cooperation  exhibited  in 
the  1980s  and  early  1990s  by  a  majority  of  the  Interstate  Commerce  Commission,  the 
railroads  took  advantage  of  the  Commission's  anti-regulation  zeal. 

The  railroad  industry  will  tell  you  that  the  short  line  industry  has  "saved"  and  even 
created  thousands  of  jobs  that  otherwise  would  be  lost  in  abandonment.  This  argument 
is  disingenuous  because  it  ignores  two  points:  first,  it  is  absolutely  incorrect  to  state  that 
every  short  line  transaction  proposed  since  the  1980s  surrounded  a  piece  of  rail  line  that 
otherwise  would  have  been  abandoned;  there  are  countless  examples  of  short  line  sales 
that  were  intended  to  scrap  jobs  covered  under  union  contracts  while  preserving  revenue 
and  traffic  on  that  line  for  the  selling  carrier;  second,  for  all  the  jobs  created  on  short 
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lines  the  railroads  conveniently  tells  half  the  story  --  that  is,  they  fail  to  mention  the 
thousands  of  good  jobs  wiped  out  and  replaced  by  fewer  jobs,  at  lower  wages,  with  few 
or  no  benefits,  and  without  the  representation  of  their  union. 

In  what  it  termed  the  "spirit"  of  deregulation,  the  ICC  began  in  the  early  1980s 
to  exempt  certain  rail  transactions  from  regulation.  It  also  used  a  provision  of  the 
Interstate  Commerce  Act  (Section  10901)  that  was  intended  to  apply  only  to  existing  rail 
carriers,  to  permit  paper  corporations  created  by,  or  subsidized  by,  existing  railroads  to 
rid  themselves  of  portions  of  their  railroads  that  they  could  not  abandon.  The  ICC  began 
by  approving  virtually  all  applications  filed  by  these  "new"  paper  corporations,  even 
when  it  was  apparent  that  the  proposed  financial  transactions  were  structured  by  the 
existing  railroads  for  the  princi^  purpose  of  scrapping  collective  bargaining  agreements 
and  ridding  themselves  of  union  represented,  contract  employees. 

Railroads  quickly  spotted  this  new  loophole  and  drove  through  it.  Ever  since,  they 
have  been  using  the  ICC's  tortured  misuse  of  this  provision  as  an  opportunity  to 
effectively  void  union  contracts,  wipe  out  thousands  of  jobs,  evade  statutory  obligations 
to  employees,  and  cut  wages  and  benefits  by  spinning  off,  not  only  short  lines,  but  entire 
regional  rail  systems.  Most  of  these  spun-off  lines  were  held  totally  captive  to  the  seller. 
By  creating  subsidiaries  disguised  as  "non-railroad  entities"  to  buy  rail  lines,  railroads 
have  been  allowed  to  transfer  work  ft-om  existing,  unionized  carriers  to  newly  minted, 
non-union  short  lines,  with  the  blessing  of  the  ICC. 

Former  ICC  Commissioner  Paul  Lamboley  for  a  time  provided  a  voice  of  reason 
on  an  otherwise  hostile  Commission:  "Line  sales  and  other  line  transfers  have  become 
little  more  than  sham  transactions  struaured  to  rid  existing  carriers  of  the  labor  costs 
associated  with  certain  lines,  while  preserving  for  themselves  or  their  affiliated  entities 
the  benefits  of  the  traffic  associated  with  those  lines.' 

The  subterfuge  has  not  been  lost  on  the  courts  conft-onted  with  line  sales  disputes. 
The  Court  of  Appeals  for  the  Seyenth  Circuit  recognized  that  the  distinction  the  carriers 
were  exploiting  was  "hypertechnical,"  and  acknowledged  that  a  proposed  short  line 
transfer  was  "functionally,  practically,  and  therefore  .  .  .  legally  the  same  as  a  Section 
1 1343  [protected]  transaction.  The  only  difference  can  be  found  in  their  effect  on  the  rail 
employees."  This  is  not  at  all  what  Congress  or  the  Supreme  Court  had  in  mind  for  the 
rail  industry  and  its  employees.  As  the  statute  explicitly  states,  railroad  employees  are 
an  element  of  the  public  interest,  and  the  public  interest  is  paramount  to  the  economic 
interest  of  any  particular  carrier  and  the  region  it  serves. 
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By  allowing  rail  carriers  to  conduct  their  transactions  while  also  protecting 
employees,  labor  protective  provisions  contributed  to  four  decades  of  relative  peace 
during  a  period  of  intense  rail  consolidation.  The  ICC's  decision  to  ignore  worker 
interests  —clearly  an  abdication  by  that  agency  of  an  explicit  obligation  —  has  created  a 
most  unbalanced  playing  field  on  which  adversely  affected  employees  and  their  unions 
must  defend  their  statutory  rights  and  has  created  an  environment  of  distrust  and  litigation 
between  rail  management  and  labor  unparalleled  since  the  early  20th  Century.  By 
exploiting  this  carefully-crafted  loophole,  carriers  have  created  chaos  in  the  burgeoning 
area  of  short  lines,  causing  devastating  harm  to  employees.  Thousands  of  workers  have 
lost  their  jobs  without  the  protections  Congress  intended  them  to  have. 

NEED  TO  ENACT  LEGISLATION 

To  remedy  this  perversion  of  policy.  Congress  must  now  amend  the  Interstate 
Commerce  Act  to  make  its  intent  clear  to  rail  carriers  and  the  ICC.  Legislation 
introduced  in  the  U.S.  House  of  Representatives  (H.R.  3866)  would  do  just  that.  It 
would  close  the  loophole  in  the  Act  by  prohibiting  rail  carriers  from  engaging  in  short 
line  transactions  without  first  addressing  employee  interests  in  the  event  workers  might 
be  displaced  or  otherwise  harmed  as  a  result  of  the  transaction.  Consideration  of 
employee  interests  would  be  extended  to  any  transfer  of  a  rail  line,  regardless  of  whether 
the  new  operator  is  an  existing  carrier,  a  "non-carrier,"  or  a  new  manifestation  of  an 
existing  carrier. 

As  the  1980s  ~  a  decade  which  spawned  such  corporate  sham  deals  -  recedes 
fiirther  into  history,  it  is  incumbent  on  Congress  to  take  action.  By  enacting  clarifying 
legislation.  Congress  and  the  President  can  close  a  loophole  never  envisioned  upon 
passage  of  the  Interstate  Commerce  Act  or  its  Staggers  Rail  Act  amendments.  They  can 
restore  balance  to  the  interests  of  railroads  and  the  essential  rail  employees  who  serve  the 
public  and  the  nation's  economy. 

Closing  this  anti-worker  loophole  would  restore  confidence  in  a  regulatory  process 
that  unfortunately,  over  the  past  decade  and  more,  has  deemed  the  public  interest 
subservient  to  a  philosophy  that  said  less  government  is  better  government  regardless  of 
its  effects  upon  those  who  must  pay  its  cost.  Transportation  labor  believes  that  the  record 
since  the  early  1980s  shows  it  is  time  to  even  the  playing  field  and  give  working  people 
a  fighting  chance  in  a  regulatory  process  created  over  100  years  ago  and  often  reviewed 
by  Congress  but  always  with  the  explicit  goal  in  mind  of  protecting  consumers  and 
workers  from  unsavory  corporate  practices. 
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The  predatory  behavior,  which  compelled  congressional  action  more  than  a  century 
ago,  is  just  as  real  and  pervasive  today  as  then.  The  ICC's  tortured  interpretation  of  the 
Interstate  Commerce  Act,  which  overturned  more  than  50  years  of  congressional  mandate 
and  ICC  precedent,  was  motivated,  not  by  a  well-conceived  jKjlicy  rationale  but  rather 
by  an  ideological  zeal  to  seek  deregulation  of  railroad  obligations  beyond  that  provided 
by  law  even  if  congressional  intent  was  subverted  in  the  process. 

FINAL  THOUGHTS 

Clearly,  the  ICC  is  an  important  agency  that  must  be  preserved  to  give  working 
men  and  women  and  the  general  public  a  right  to  have  their  concerns  dealt  with  before 
an  independent  government  agency.  While  we  believe  H.R.  3866  should  be  enacted  to 
address  a  serious  injustice,  that  does  not  lead  us  to  believe  (as  others  do)  that  the 
Commission  should  be  done  away  with.  In  fact,  our  resolve  to  enact  this  legislation  helps 
us  reach  the  conclusion  that  a  surface  transportation  industry  free  from  government 
oversight  would  actively  seek  to  undermine  the  rights  of  workers  while  paying  no 
attention  to  the  public  interest. 

The  elimination  and  transfer  of  ICC  functions  is  primarily  being  advocated  as  a 
way  to  save  money  by  cutting  personnel.  Today  the  ICC  employs  only  about  620  people. 
Unless  the  highly  specialized  and  technical  functions  discussed  above  are  eliminated  or 
severely  curtailed,  there  is  no  way  DOT  could  perform  them  with  fewer  people  than  the 
ICC  now  employs.  In  other  words,  the  so-called  savings  claimed  by  proponents  of 
eliminating  the  Commission  are  hollow,  are  unsupported  by  concrete  numbers  and  ignore 
the  agency's  over-arching  responsibilities.  Further,  as  stated  earlier,  the  DOT  is  ill- 
equipped  to  undertake  the  role  intended  for  the  ICC  by  Congress  as  outlined  in  the 
Interstate  Commerce  Act. 

For  more  than  a  century,  the  ICC  has  protected  the  public  interest  and  the  rights 
and  well  being  of  surface  transportation  employees.  Today,  that  remains  a  vital  task  that 
only  the  ICC  is  suited  to  perform.  We  urge  rejection  of  any  proposals  to  dismande  or 
eliminate  the  ICC. 

Thank  you  for  providing  us  this  opportunity  to  express  our  views. 


[For  ftirther  information  contact  TTD  Executive  Director  Edward  Wytkind  at  202/628- 
9262.] 
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TTD  AFFILIATES 

The  following  labor  organizations  are  members  of  and  represented  by  the  TTD: 


Air  Line  Pilots  Association 

Amalgamated  Transit  Union 

American  Federation  of  State,  County  and  Municipal  Employees 

American  Federation  of  Teachers 

American  Train  Dispatchers  Association 

Association  of  Flight  Attendants 

Brotherhood  of  Locomotive  Engineers 

Brotherhood  of  Maintenance  of  Way  Employes 

Brotherhood  of  Railroad  Signalmen 

Communications  Workers  of  America 

Hotel  Employees  and  Restaurant  Employees  Union 

International  Association  of  Fire  Fighters 

International  Association  of  Machinists  and  Aerospace  Workers 

International  Brotherhood  of  Boilermakers,  Blacksmiths,  Forgers  and  Helpers 

International  Brotherhood  ofElearical  Workers 

International  Brotherhood  of  Firemen  and  Oilers 

Interruuioruil  Brotherhood  of  Teamsters 

International  Longshoremen's  and  Warehousemen's  Union 

Int'  I  Union,  United  Automobile,  Aerospace  and  Agricultural  Implement  Workers  of  America 

International  Union  of  Operating  Engineers 

National  Marine  Engineers  Beneficial  Association 

Retail,  Wholesale  and  Department  Store  Union 

Service  Employees  Intematioruil  Union 

Sheet  Metal  Workers  International  Association 

TransponationCommunications  International  Union 

Transport  Workers  Union  of  America 

United  Brotherhood  of  Carpenters  and  Joiners  of  America 

United  Steelworkers  of  America 

United  Transportation  Union 


JaummryV.  19»4 


TRANSPORTATION  TRADES  DEPARTMENT,  ATUCIO 
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BEFORE  THE 

HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION  AND 

THE  HOUSE  ENERGY  AND  COMMERCE  COMMITTEE 

SUBCOMMITTEE  ON  TRANSPORTATION  AND  HAZARDOUS  MATERIALS 

JOINT  HEARINGS  ON  INTERSTATE  COMMERCE  COMMISSION 

On  June  9,  1994 

STATEMENT  ON  BEHALF  OF 

THE  NATIONAL  SMALL  SHIPMENTS  TRAFFIC  CONFERENCE,  INC., 

THE  HEALTH  AND  PERSONAL  CARE  DISTRIBUTION  CONFERENCE,  INC. 

These  Conferences  are  two  national  associations  of  shippers 
which  use  the  services  of  carriers  regulated  by  the  Interstate 
Commerce  Commission  to  reach  their  customers.   The  Conferences 
have  over  400  Shipper  members,  ranging  in  size  from  Fortune  500 
companies  to  small  businesses.   They  have  been  active  for  many 
years  in  proceedings  before  the  Commission  affecting  their 
members'  interests.   With  respect  to  the  Commission's  proceedings 
concerning  the  motor  carrier  industry,  these  Conferences  are 
regarded  as  the  voice  of  the  shipping  public. 

Notwithstanding  the  significant  degree  of  trucking 
deregulation  accomplished  by  the  Motor  Carrier  Act  of  1980,  the 
Conferences  find  that  the  Commission  is  today  more  active  in 
cases  affecting  the  welfare  of  shippers  with  respect  to  the  motor 
carrier  industry  than  at  any  point  in  history.   Despite  its 
scaled  back  staff,  the  Commission  is  engaged  in  hundreds  of 
"undercharge"  cases  and  functions  as  the  cutting  edge  of  the 
Negotiated  Rates  Act.   Without  a  vigorous  and  independent 
Commission,  the  protection  enacted  for  shippers  in  the  NRA  of 
1993  would  be  ineffective  and  the  shippers  would  be  left  in  an 
extremely  vulnerable  position.   The  Commission  is  also  in  the 
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forefront  of  numerous  court  contests  wherein  collection  groups 
and  Trustees  are  seeking  to  nullify  the  NRA  and  gain  unobstructed 
access  to  the  treasuries  of  American  business.   In  fairness,  it 
must  be  said  that  the  Commission  is  fulfilling  its  duties  in  the 
vast  arena  of  undercharges,  both  in  the  courts  and  in  its 
administrative  proceedings,  in  a  diligent  and  extremely  capable 
manner . 

Bearing  in  mind  that  the  filed  rate  statute  still  requires 
the  filing,  processing  and  review  of  tariffs  by  the  Commission, 
this  is  certainly  no  time  to  cancel  its  funding  or  transfer  its 
functions  to  the  Department  of  Transportation,  a  department  which 
neither  wants  such  functions  nor  has  the  expertise  to  take  them 
over.   Furthermore,  groups  of  motor  carriers  are  still 
functioning  under  statutory  antitrust  immunity  and  it  is 
essential  that  the  Commission  continue  to  monitor  them.   This  is 
particularly  obvious  as  to  the  National  Motor  Freight  Traffic 
Association/National  Classification  Committee  which  has  the 
potential  to  substantially  increase  rates  outside  of  the  normal 
restraint  of  the  competition  of  the  marketplace.   Worth  noting  on 
that  respect  are  the  Commission's  recent  decisions  in  the  Acids 
and  Poisons  proceedings,  where  the  shippers  found  it  necessary  to 
seek  protection  for  the  public  from  the  Commission  against 
unreasonable  classification  by  NCC.   Currently,  the  Commission  is 
considering  the  merits  of  NCC  action  setting  higher  class  ratings 
on  Candy  Canes .  designed  to  set  up  that  traditional  Christmas 
favorite  for  higher  rates  than  other  candies,  with  no  reduction 
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in  rates  for  the  balance  of  the  group.   While  the  Candy  Canes 
case  has  not  yet  been  decided  by  the  Commission,  its  availability 
as  a  forum  for  beleaguered  shippers  is  a  matter  of  great 
consequence  to  all  shippers. 

It  may  be  that  at  some  future  date  Congress  will  consider 
whether  to  terminate  tariff  filings  and  antitrust  immunity  for 
joint  discussion  of  rates  by  motor  carriers.   We  will  not  address 
such  matters  today,  as  we  view  them  as  beyond  the  focus  of  this 
hearing.   But,  today,  those  areas,  as  well  as  monitoring  the 
undercharge  problem  and  acting  upon  it  pursuant  to  the  NRA,  are 
the  basic  reasons  why  there  is  a  continuing  need  for  an 
independent,  adequately  staffed,  and  well-versed  agency  to 
implement  regulatory  functions  required  for  motor  carrier 
regulation. 

It  deserves  saying  in  plain  words  that  the  Commission  has 
done  and  is  doing  a  fine  job  in  discharging  the  statutory 
functions  handed  over  to  it  by  Congress. 

In  the  rail  area,  as  to  the  many  captive  shippers  of  bulk 
commodities  the  railroads  are  still  capable  of  charging  rates 
five  or  ten  times  a  level  reasonably  related  to  their  costs.   The 
absolute  need  for  the  ICC's  rate  expertise  to  protect  basic 
industries  against  instances  of  unreasonably  high  rail  rates 
still  persists  today. 

Shippers  are  particularly  concerned  about  suggestions  in 
certain  quarters  to  shut  down  the  ICC  by  transferring  its 
functions  to  the  Department  of  Transportation.   This  hearing 
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itself  is  good  evidence  of  the  control  which  Congress  is  able  to 
maintain  by  having  a  regulatory  statute  implemented  by  a 
regulatory  agency.   A  transfer  of  ICC  functions  to  the  DOT  would 
have  no  benefit  at  all  and  would  have  a  real  downside.   Not  only, 
as  aforesaid,  does  DOT  lack  interest  in  the  issues  and 
experienced  staff  in  this  area,  but  such  a  transfer  to  an 
Executive  branch  would  politicize  these  functions,  placing  them 
under  the  direct  control  of  each  successive  President  to  change 
policies  and  confound  the  regulated  industries  and  their 
customers . 

Respectfully  submitted, 


Charles  Girardi,  President 
THE  NATIONAL  SMALL  SHIPMENTS 
TRAFFIC  CONFERENCE,  INC., 


Charles  E.  Bennett,  President 
THE  HEALTH  AND  PERSONAL  CARE 
DISTRIBUTION  CONFERENCE,  INC. 


G :  \gaiI\bouscpub .  jnt 


Daniel  J.  Sweeney, 
General  Counsel 
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Statement  of  the 
Regular  Common  Carrier  Conference 

James  C.  Harkins 
Executive  Director 

This  past  Thursday,  these  transportation  subcommittees  held  a  joint 
hearing  and  heard  testimony  from  Congressional  and  government  witnesses  on 
the  benefits  and  costs  of  maintaining  the  regulatory  responsibilities  of  the 
Interstate  Commerce  Commission. 

Our  trade  association,  which  represents  200  LTL  trucking  companies  with 
annual  revenues  in  excess  of  $13  billion,  supports  the  continuation  of  the  ICC 
as  an  independent  regulatory  agency  with  oversight  of  interstate  trucking.  The 
agency  continues  to  perform  important  public  safety,  licensing,  and  rate  ad- 
judication responsibilities  at  a  cost  less  than  would  be  incurred  if  handled  by 
other  agencies  or  through  the  court  system. 

Those  who  advocate  an  elimination  of  the  ICC,  or  at  least  its  motor  carrier 
functions,  argue  that  it  would  result  in  significant  cost  savings  to  the  federal 
government  and  remove  meaningless  functions.  They  are  mistaken  on  both 
counts. 

The  current  ICC  budget,  of  approximately  $41  million,  serves  to  support 
all  its  personnel  and  oversee  several  industries  —  rail,  motor,  bus,  and  barge. 
According  to  the  testimony  of  the  General  Accounting  Office,  presented  by  Mr. 
Kenneth  M.  Mead,  approximately  37  percent  of  the  ICC's  funding  is  used  on  rail 
activities,  while  about  63  percent  is  employed  in  motor  carrier  functions.  In 
monetary  terms,  the  federal  government  spends  about  $15.2  million  annually  for 
rail  oversight  and  $25.8  million  for  trucking  oversight. 

According  to  GAO,  the  ICC  spends  about  300  staff  years  on  motor  carrier 
functions,  with  100  staff  years  devoted  to  rate  regulation,  another  95  devoted  to 
licensing  of  carriers,  and  the  remainder  of  resources  (about  38  percent)  devoted 
to  "ancillary  services."  (GAO  Statement  at  pages  8-9.)  These  ancillary  trucking 
services  include  some  "safety  and  insurance  regulation  as  well  as  responsibility 
for  antitrust  enforcement,  cargo  damage  liability,  data  collection,  owner- 
operator  protection,  household  goods  protection,  and  Mexican  carrier  registra- 


226 


tion."  (GAO  Statement  at  page  9.)  GAO  believes  that  the  government  could 
save  $17  million  per  year  if  Congress  decided  to  eliminate  the  rate  and  entry 
functions. 

In  actuality,  the  savings  would  be  nil.  About  half  of  these  savings,  or  $8.5 
million,  would  be  from  eliminating  the  licensing  requirement.  Yet  the  current 
ICC  licensing  requirement  only  requires  an  applicant  to  pass  a  safety  fitness  and 
insurance  test.  None  of  the  serious  deregulation  initiatives  have  proposed  that 
a  motor  carrier  be  allowed  to  operate  without  a  federally-prescribed  minimum 
amount  of  public  liability  insurance,  which  is  enforced  by  a  federal  agency. 
Similarly,  it  is  widely  accepted  that  only  safe  motor  carriers  should  be  engaged 
in  interstate  transportation  and  that  the  federal  government  should  be  actively 
involved  in  removing  unsafe  operators  from  our  highways.  The  ICC  licensing  or 
entry  activity  serves  that  function. 

Now,  it  is  appropriate  to  debate  whether  this  function  should  be  trans- 
ferred to  the  Department  of  Transportation  or  some  other  federal  agency.  But 
a  transfer  of  this  safety  and  insurance  function  would  not  save  the  $8.5  million 
now  devoted  to  ensuring  that  safe  and  fully  insured  carriers  are  operating.  It 
would  only  result  in  a  cost  shifting. 

Also,  it  should  be  pointed  out  that  the  Department  of  Transportation  has 
been  woefully  unsuccessful  in  this  area.  There  are  approximately  280,000  inter- 
state motor  carriers  in  the  U.S.,  of  which  62,000  carriers  the  ICC  licenses  and 
monitors  insurance.  DOT  has  been  unable  for  many  years  to  identify,  let  alone 
conduct  a  safety  review,  of  about  half  of  the  220,000  motor  carriers  subject  to  its 
jurisdiction.  The  ICC  does  a  superior  job  in  this  area,  and  it  is  in  large  measure 
due  to  the  licensing  review  process.  This  license  allows  the  ICC  to  monitor  each 
carrier's  safety  rating  and  insurance  certification. 

The  other  half  of  the  $17  million,  which  GAO  has  identified  as  a  potential 
savings,  is  in  the  rate  regulatory  area.  First,  it  should  be  noted  that  this  level  of 
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ICC  spending  was  increased  by  the  negotiated  rates  problem  and  should  decline 
significantly  now  that  Congress  has  legislatively  solved  that  litigation  through 
enactment  of  the  Negotiated  Rates  Act  of  1993. 

Nevertheless,  rate  regulation  and  tariff  filing  still  promote  the  public  and 
societal  goals  of  ensuring  that  transponation  pricing  and  transportation  services 
are  reasonable  and  nondiscriminatory.  Congress  and  our  society  have  tradition- 
ally and  continually  sought  to  eliminate  business  practices  that  are  unfair  and 
discriminatory.  A  whole  body  of  our  Nation's  laws  are  based  on  the  core 
principles  that  business  conduct  should  be  reasonable  and  nondiscriminatory. 
The  federal  trade  laws,  the  antitrust  laws,  our  Civil  Rights  laws,  the  Americans 
with  Disabihties  Act,  and  even  the  health  care  reform  initiatives  demonstrate  a 
commitment  to  ensuring  that  the  public  has  equal  access  and  opportunity  to  basic 
services  at  reasonable  prices. 

That  is  all  the  Interstate  Commerce  Act  says  and  the  agency  does!  The  act 
states  that  motor  common  carrier  rates  must  be  reasonable  and  nondis- 
criminatory. 49  U.S.C.  §10701(a)  and  §10741(b).  A  motor  common  carrier  files 
its  rates  in  tariffs  to  allow  the  agency  to  detect  and  deter  unreasonable,  dis- 
criminatory pricing. 

Are  these  principles  of  reasonable  and  nondiscriminatory  pricing  mean- 
ingless today?  We  do  not  think  so.  If  the  ICC  no  longer  fulfills  this  function,  who 
will?  In  all  likelihood,  future  rate  disputes  will  be  litigated  in  the  courts  under 
other  federal  and  state  laws.  The  elimination  of  the  ICC's  rate  function  might 
save  this  federal  agency  $8  million,  but  it  will  also  transfer  the  costs  to  federal 
and  state  courts  —  which  are  already  overburdened.  Litigation  in  the  courts  is 
more  costly  to  both  private  parties  and  the  government  than  arbitration  or 
informal  adjudication  which  is  the  basic  ICC  rate  function. 

For  these  reasons,  an  elimination  of  all  ICC  motor  carrier  functions,  or 
even  its  licensing  and  rate  functions,  really  amounts  only  to  a  cost  shifting  rather 
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than  a  cost  savings.  It  would  not  significantly  reduce  governmental  spending. 
Moreover,  the  functions  the  ICC  performs  in  monitoring  motor  carrier  safety 
and  arbitrating  complaints  relating  to  unreasonable  or  discriminatory  pricing 
continues  to  serve  meaningful  public  policy  objectives. 

Our  trucking  association  believes  that  the  ICC  should  remain  a  viable, 
independent  regulatory  commission.  Its  motor  carrier  functions  should  not  be 
eliminated  or  transferred  to  DOT. 

We  appreciate  your  consideration  of  our  views. 

Respectfully  submitted. 


Kevin  M.  Williams 

General  Counsel 

Regular  Common  Carrier  Conference 

5205  Leesburg  Pike,  Suite  1110 

Falls  Church,  Virginia  22041 

703-824-8775 


^Tames  C.  Harkins 
Executive  Director 
Regular  Common  Carrier  Conference 
5205  Leesburg  Pike,  Suite  1110 
Falls  Church,  Virginia  22041 
703-824-8776 
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BEFORE  THE  UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

ENERGY  AND  COMMERCE  COMMITTEE 

TRANSPORTATION  AND  HAZARDOUS  SUBSTANCES  SUBCOMMITTEE 

and 

PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

SURFACE  TRANSPORTATION  SUBCOMMITTEE 


A  PERSPECTIVE 
ON  THE  INTERSTATE  COMMERCE  COMMISSION 

TESTIMONY 

on  behalf  of 

RAILS  TO  TRAILS  CONSERVANCY 

by  Charles  H.  Montange 
Member,  board  of  directors. 
Rails  to  Trails  Conservancy 


24  May  1994 

Rails  to  Trails  Conservancy  (RTC)  welcomes  the  opportunity, 
extended  by  Chairmen  Swift  and  Rahall,  to  provide  written 
testimony  summarizing  the  views  of  RTC  and  allied  environmental 
and  conservation  interests  in  connection  with  the  preservation 
of  the  Interstate  Commerce  Commission  (ICC) . 

ICC,  our  Nation's  oldest  regulatory  body,  only  recently 
narrowly  survived  a  vote  in  the  House  of  Representatives  looking 
to  the  agency's  abolition.  Obviously  the  feeling  is  high  in 
many  quarters  that  the  agency  has  outlived  its  usefulness,  no 
longer  fulfills  a  useful  function,  or  generates  costs  in  excess 
of  its  benefits.   Certainly  the  topic  of  this  hearing  is  timely. 

Historical  perspective.  ICC  was  originally  conceived  in 
response  to  inadequacies  in  state  regulation  of  the  rail 
industry,^  the  Supreme  Court's  ruling  that  the  states  could  not 
regulate  interstate  commerce, ^  and  the  perceived  machinations  of 
the  "robber  barons"  of  the  latter  half  of  the  1800 's.^  icc  was 
to  settle  disputes  between  shippers  and  freight  carriers,  to 


^  See  generally  Hovenkamp,  Regulatory  Conflict  in  the 
Gilded  Age:  Federalism  and  the  Railroad  Problem.  97  Yale  L.J. 
1017  (1988)  ;  T.  Keeler,  Railroads,  Freight  and  Public  Policy  19- 
22  (1983). 

2  Wabash,  St.  Louis  &  Pac.  Ry.  Co.  v.  Illinois,  118  U.S. 
557  (1886). 

^     M.  Josephson,  The  Robber  Barons  306  (1962) . 
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mininlze  duplicative  services,  and  to  control  other  abusive  or 
uneconomic  transportation  practices  at  a  time  when  railroads 
enjoyed  a  near  monopoly  in  inland  freight  transportation. 

Times  have  changed.  Railroads  no  longer  enjoy  a  near 
monopoly  on  inland  freight  but  generally  (although  not  always) 
face  serious  competition  from  other  modes  (particularly  trucks) . 
The  very  existence  of  serious  competition  serves  as  a  control  on 
abusive  practices  aimed  at  shippers.  And  in  an  era 
characterized  by  thousands  of  miles  of  rail  abandonments  each 
year,  it  is  hard  even  to  imagine  the  problem  of  "duplicative 
services"  (construction  of  unnecessary  and  uneconomic  parallel 
lines  by  competing  rail  carriers) . 

Congress  has  responded  to  the  changing  times  with 
deregulation  of  both  rail  and  trucks  at  the  ICC.  Focussing  on 
rail,  the  deregulation  has  centered  on  removal  of  most  rate 
regulation,  and  a  marked  streamlining  of  the  rail  abandonment 
process.  The  notion  has  been  to  assist  railroads  in  lowering 
their  costs  by  shedding  unproductive  branch  lines,  while 
allowing  them  to  respond  to  competition  from  other  modes  as  the 
most  significant  moderating  factor  on  railroad  rates  rather  than 
engage  in  regulatory  ratemaking. 

It  is  hardly  surprising  that  this  deregulatory  atmosphere 
results  in  many  asking  the  ultimate  question  for  ICC:  why  have 
the  agency  at  all? 

Federal  transportation  regulation.  The  question  asked 
about  ICC  is  really  the  wrong  question  with  which  to  begin.  We 
should  begin  by  asking  what  should  be  required  of  federal 
transportation  policy  and  regulation. 

A  basic  purpose  of  federal  policy  presumably  should  be  to 
foster  an  efficient,  low-cost  transportation  system.  One 
means  to  achieve  this  is  uniformity  of  regulation  of 
transportation  in  interstate  commerce.  Federal  economic 
regulatory  policy  accomplishes  this  by  preempting  state  law  to 
the  contrary.^  If  the  ICC  were  abolished,  and  the  regulatory 
functions  of  the  Revised  Interstate  Commerce  Act  simply 
sunsetted,  the  ability  of  individual  states  to  impose  rate 
regulation  and  abandonment  restrictions  for  the  benefits  of 
local  political  interests  would  be  limited  only  by  such  federal 
"common  law"  constraints  that  the  Supreme  Court  might  impose 
under  the  "Commerce  Clause."  The  country  could  easily  find  its 
transportation  network  riddled  with  a  myriad  of  costly  local 
regulatory  constraints. 


^      E.g.  ■  Chicago  &  N.W.  Transp.  Co.  v.  Kalo  Brick  &  Tile 
Co. .  450  U.S.   311,  320  (1981). 
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viewed  in  this  light,  it  may  make  sense  to  preserve  the 
ICC,  even  in  an  environment  of  relative  economic  deregulation, 
in  order  to  ensure  that  such  an  environment  is  in  fact 
preserved.  In  this  context,  the  objective  should  not  be  to 
abolish  ICC  but  instead  further  to  rid  its  regulatory  portfolio 
of  requirements  and  impositions  which  are  unnecessary  to  any 
responsible  purpose,  and  to  encourage  the  agency  to  concentrate 
on  policies  which  foster  national  objectives. 

Another  basic  purpose  of  federal  transportation  policy 
should  be  to  foster  conditions  —  and  options  —  for  a  vigorous 
and  efficient  transportation  system  in  the  future.  Little 
attention  has  been  paid  to  this  objective. 

Focus  on  rail  abandonments.  A  key  regulatory  event  within 
the  purview  of  ICC  over  which  federal  regulation  should  be 
preserved  and  refocussed  better  to  foster  national  objectives 
involves  rail  abandonments.  This  also  is  an  area  which  is 
highly  sensitive  for  purposes  of  fostering  future  opportunities 
for  efficient  transportation. 

The  Nation's  built  rail  system  at  its  WW  I  peak  totalled 
approximately  270,000  miles.  Since  that  time,  it  has  shrunk  to 
about  150,000  miles.  Although  there  were  many  abandonments 
prior  to  the  mid-1970 's,  ICC  generally  did  not  act  unless  there 
was  relatively  unanimous  agreement  among  shippers  and  local 
governments.  Commencing  in  the  latter  1970 's,  and  encouraged  by 
legislative  reforms  of  the  abandonment  process,  ICC  became  much 
more  concerned  with  relieving  railroads  of  unprofitable  lines 
even  if  service  to  local  shippers  was  terminated. ^  The  rate  of 
abandonments  increased  to  several  thousand  miles  per  year. 

Rate  deregulation  (which  has  done  away  with  much  cross- 
subsidization  between  products  hauled)  and  abandonment 
deregulation  (which  has  done  away  with  subsidization  of  losing 
lines)  are  likely  key  factors  contributing  to  a  modest 
resurgence  in  the  rail  industry.  Both  aspects  of  deregulation 
have  assisted  the  industry  to  lower  its  costs  so  as  to  permit 
more  effective  competition  with  trucks.  However,  unlike  rate 
deregulation,  abandonment  deregulation  has  a  clearly 
identifiedsle  cost  in  terms  of  national  transportation  policy: 
thousands  of  miles  of  corridor  are  being  lost.  Loss  of  a 
corridor  amounts  to  foreclosure  of  a  future  transportation 
alternative. 

This  is,  and  should  be,  cause  for  great  concern.  In  the 
words  of  the  First  Circuit, 


=>  Sfie  Montange,  NEPA  in  an  Era  of  Economic  Deregulation; 
A  Case  Studv  of  Environmental  Avoidance  at  the  Interstate 
Commerce  Commission.  9  Va.  Env.  L.J.  1,  14-15  n.80  (1989). 
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"[T]o  assemble  a  right-of-way  in  our  increasingly  populous 
nation  is  no  longer  simple.  A  scarcity  of  fuel  and  the 
adverse  consequences  of  too  many  motor  vehicles  suggest  that 
society  may  someday  have  need  either  for  railroads  or  for  the 
rights-of-way  over  which  they  have  been  built.  An]  ... 
agency  charged  with  designing  part  of  our  transportation 
policy  does  not  overstep  its  authority  when  it  prudently 
undertakes  to  minimize  the  destruction  of  available 
transportation  corridors  painstakingly  created  over  several 
generations. 
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Despite  the  clear  public  interest  in  preserving  rail 
corridor  for  future  use,  ICC  has  displayed  little  creativity  and 
considerable  recalcitrance  in  developing  policies  and  procedures 
to  protect  rail  corridor  upon  abandonment.  Faced  with  lack  of 
interest  or  even  hostility  on  the  part  of  the  agency,  Congress 
has  repeatedly  adopted  legislation  to  foster  the  preservation  of 
otherwise-to-be  abandoned  rail  corridor  without  undue  burden  to 
the  railroad  industry  or  to  current  shippers.  Examples  since 
1976  include 

(a)  49  U.S.C.  §  10905,  the  "offer  of  financial  assistance"  or 
"forced  sale"  statute; 

(b)  49  U.S.C.  §  10906,  the  statute  authorizing  ICC  to  bar 
disposition  of  corridor  for  180  days  unless  it  is  first  offered 
for  public  use  "on  reasonable  terms"; 

(c)  16  U.S.C.  §  1247(d),  the  railbanking/ interim  trail 
statute,  which  on  its  face  bars  ICC  from  authorizing  abandonment 
where  an  agency  or  qualified  non-profit  is  willing  to  assume  the 
railroad's  costs  for  maintaining  an  otherwise-to-be  abandoned 
right  of  way;  and 

(d)  16  U.S.C.  §  1248(c),  which  revises  43  U.S.C.  §  912,  to 
preserve  federally-granted  rail  corridor  intact  rather  than 
permit  them  to  be  broken  up. 

In  each  of  the  enumerated  cases,  Congress  in  essence  has 
invited  ICC  constructively  to  engage  in  devising  techniques  to 
preserve  rail  corridor  without  substantial  burden  to  the  rail 
industry.  In  each  case,  ICC's  implementation  has  been,  at  best, 
grudging. 

Federal  regulation  of  rail  abandonments  to  foster 
preservation  without  economic  prejudice  to  current  interstate 
commerce  should  be  preserved.  It  should  also  be  enhanced 
through  broader  availability  of  §  10905,  through  more  meaningful 
application  of  §  10906,  and  through  re-construction  of  § 
1247(d).  49  U.S.C.  §  10905  was  intended  to  be,  and  should  be, 
available  for  passenger  rail  users;  ICC  misconstrues  it  to  be 
available  only  for  freight  users.  ICC  should  actually  determine 
if  railroads  in  fact  are  offering  their  property  on  "reasonable 


6   Reed  v.  Meserve.  487  F.2d  646,  649-50  (1st  Cir.  1973). 
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terms"  for  pviblic  use  as  provided  in  §  10906,  and  not  simply  bar 
disposal  of  property  other  than  for  public  purposes  for  180 
days.  Finally,  ICC  should  not  leave  application  of  16  U.S. C.  § 
1247(d)  to  the  complete  whim  and  discretion  of  abandoning  rail 
carriers  in  /lolation  of  the  mandatory  terminology  of  the 
statute;  instead,  the  agency  should  be  willing  to  set  terms  and 
conditions  of  transfer  for  preservational  purposes  upon 
appropriate  request. 

Conclusion.  Preservation  of  rail  corridor  makes  sense. 
Environmentally,  rail  transportation  is  the  most  benign  form  of 
motorized  transport.  It  is  less  land  intensive  than  cars  and 
trucks,  and  it  is  far  more  energy  efficient.  Further,  rail 
corridor  uneconomic  now  for  rail  may  be  vital  in  the  future.  In 
the  interim,  rail  corridor  can  make  excellent  linear  parks, 
offering  wildlife  habitat  and  high  grade  recreational  and 
bicycle  commuting  opportunities,  as  well  as  providing  assemble 
corridors  for  many  kinds  of  public  utility  users. 

This  is  not  to  argue  that  otherwise-to-be  abandoned  rail 
corridor  should  be  preserved  at  the  cost  of  the  railroads.  It 
is  to  argue  that  the  public  should  not  be  compelled  to  pay  a 
premium  to  the  railroads,  or  to  tolerate  whimsical  refusals  to 
deal  on  the  part  of  the  railroads,  in  order  to  conserve  railroad 
rights-of-way  which  otherwise  are  going  to  be  broken  up  and  lost 
forever. 

Rails  to  Trails  Conservancy  appreciates  this  opportunity  to 
summarize  its  views  on  these  important  issues.  We  encourage 
Congress  and  ICC  to  develop  and  to  implement  more  vigorous 
policies  and  procedures  to  preserve  our  built-rail  system. 
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